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N ATLANTA, February 19-25, for the American Bar Association 
Southern Regional and Annual Midyear meeting, visiting attorneys 
and their ladies will have opportunity to visit the dramatic Cyclorama, 
a portion of which is shown here. Action on the cover depicts a phase 
of the Battle of Atlanta, immortalized in the great circle of vari- 
colored canvas in the Cyclorama Building located in Atlanta’s Grant 
Park. The mural, some 400 feet in length, is described as one of the 
world’s great battle paintings. The Atlanta program (see pages 6-8) 
schedules side trips to many of the local scenic and historic attrac- 
tions offered by Atlanta and surrounding counties. 
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On February 19 


Southern Regional Meeting Opens 


IFTEEN HUNDRED leading lawyers, 
F judges, law teachers and students from 
Virginia, North Carolina, South Carolina, 
Georgia, Florida, Alabama, Mississippi, 
Louisiana and Tennessee are expected to 
assemble in Atlanta, February 19, for an 
unparalleled program of Bar activities, 
continuing legal education, inspiration and 
entertainment. 

Since the first Midyear Meeting of the 
House of Delegates in Chicago in 1937, the 
Meeting has been held away from Chicago 
only once, in Atlanta, in 1954. The decision 
to come to Atlanta again in connection with 
our Southern Regional Meeting pays the 
South high honor. The presence of Presi- 
dent Charles S. Rhyne and Chairman of 
the House James L. Shepherd, Jr., together 
with the other officers, Members of the 
Board of Governors and some 250 delegates 
from the forty-eight States and Territories 
will add to the interest and importance of 
the Regional Meeting. 

A large congregation of lawyers from the 
nine participating states, expressing their 
views and interchanging ideas at the Re- 
gional Meeting will be of great value to 
those attending the ABA Midyear Meeting. 
Hosts for the occasion are the Georgia Bar 
Association, the Atlanta Bar Association 
and the Lawyers’ Club of Atlanta. Every 
free moment has been filled with entertain- 
ment for the participants, with a special 


€ 


program arranged by the Ladies Committee 
for all ladies in attendance, and “Southern 
hospitality” will be at its best. 


The Program 


The Meeting will open with a compli- 
mentary reception given by the Lawyers’ 
Club of Atlanta on Wednesday evening, 
February 19th, at the Club’s own quarters 
from 5:30 to 8:00 o'clock. This will give an 
opportunity to all registrants to get to- 
gether informally and meet their friends, 
old and new. The Georgia Bar Association 
will give a reception at the Dinkler Plaza 
Hotel on Friday, February 21st, from 5:30 
to 7:30 p.m., and this will be followed by 
the Junior Bar Dance (dress optional, for 
all ages) from 9:30 until 1:00 o’clock, at 
the Piedmont Driving Club. If enough 
registrants are interested, the Committee 
plans a complimentary special concert of the 
Atlanta Symphony at the Tower Theatre at 
8:30 on Friday night, to which there will 
be approximately 1200 tickets available on 
a first-come-first-served basis. The Atlanta 
Bar Association will give a complimentary 
reception at the Driving Club on Monday, 
February 24th from 5:30 to 7:30 p.m., in 
honor of the House of Delegates. Golf will 
be available for those interested. There 
will be sight-seeing trips to the Cyclorama, 
Stone Mountain, Emory University, Georgia 
Tech and the Atlanta residential sections, 
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left is the Atlanta Freeway. The Municipal Auditorium will be the scene of many meetings 
scheduled during the week. Stone Mountain (above) is one of many scenic attractions nearby. 
Downtown Atlanta (right) offers a variety of entertainment and cultural events. 


and special tours, luncheons, and fashion 
shows for the ladies. 


ABA President Rhyne Speaks 


The first Assembly Session will open at 
9:30 a.m., Thursday, February 20th, with 
President Rhyne presiding. Georgia’s Gov- 
ernor and Attorney General, Atlanta’s Mayor 
and the Presidents of the three host asso- 
ciations will deliver brief addresses of wel- 
come to which response will be made by 
James L. Shepherd, Jr., Chairman of the 
House of Delegates and other Bar officials 
of the participating states. President Rhyne 
will then deliver his address to the meet- 
ing, to be followed by the address of an 
outstanding leader. The main banquet 
(dress optional) will follow on Thursday 
evening from 7:30 until 10:00 o’clock, and 
will be addressed by one of our great 
statesmen. The Assembly Luncheon will 
take place on Friday at 12:15. A speaker 
of national prominence will address the 
Luncheon “in a lighter vein.” The ladies 
are, of course, invited to both the banquet 
and the luncheon. Numerous law schools 
will hold alumni luncheons on Thursday at 
12:15, and various participating Sections 
and other activities are scheduling break- 
fasts on Thursday, Friday and Saturday and 
other luncheons on Thursday and Saturday. 
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Educational Programs Stressed 


For the interest, education and entertain- 
ment of all registrants, institutes and sem- 
inars will be held between Thursday noon 
and Saturday noon. There will be at least 
four programs to choose from for each of 
the four periods planned for these meet- 
ings but, unfortunately, each registrant must 
make a choice between the programs with 
the certainty that he will be missing “some- 
thing good.” The programs will cover: 1) 
Administrative Law; 2) Antitrust Law; 3) 
Bar Activities — The Role of the Organized 
Bar in the Selection of the Federal Judici- 
ary; 4) Corporation, Banking and Business 
Law; 5) Criminal Law — Luncheon and 
Inspection Tour of Atlanta Federal Peni- 
tentiary; 6) Insurance and Negligence Law 
—Trial Tactics Panel; 7) Judicial Adminis- 
tration — The Judicial Conference and the 
Rule Making Function; 8) Labor Law; 9) 
Municipal Law; 10) Real Estate, Probate 
and Trust Law; 11) Tax Law — The Trial 
of a Tax Fraud Case — Taxation of Minors 
and Tax Problems of Real Estate; 12) 
Traffic Courts Visit to Atlanta’s new 
model Traffic Court and Traffic School; 13) 
Law Office Management — The Economics 
of Law Office Management for the Small 
Law Office. Of unique interest not only to 
lawyers, but to their wives, will be the 


7 


In Atlanta all roads will lead to the Southern Regional and Midyear meetings in February. At 
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program on Thursday afternoon sponsored 
by the Section of Judicial Administration, 
presided over by Chief Judge Bolitha J. 
Laws of the United States District Court for 
the District of Columbia, entitled “The 
Layman Advises the Court.” Prominent 
laymen in the community will attend the 
session and a nationally known layman will 
first address the meeting on a most timely 
topic to be followed by questions from 
other laymen and answers by distinguished 
lawyers and judges. 


The Regional Meeting will conclude with 
the Saturday programs and the luncheons 
scheduled for Saturday, and the program 
for the Midyear Meeting will begin imme- 
diately on Saturday afternoon with the 
Conference of Bar Presidents. To this Con- 
ference Bar Officials, past and present, are 
invited to register and participate. Other 
activities of the Midyear Meeting will be 
in progress on Saturday and Sunday, Febru- 
ary 22-23. On these dates, the Fellows of 
the American Bar Foundation will hold their 
annual meeting, including luncheons, re- 
ception, banquet, breakfast, sight-seeing 
and “shop talk,” with speakers of national 
and international renown. Only Fellows 


On Thursday, February 20, Charles S. Rhyne, 
Washington, D. C., president of the American 
Bar Association, will address the Southern Re- 
gional Meeting. Sir Leslie Munro (right), Am- 
bassador from New Zealand and President of the 
Assembly of the United Nations, speaks at the 
Thursday evening banquet. 


and their ladies may attend these sessions. 
Also scheduled for February 22-23 is the 
National Conference of Bar Secretaries. 


The formal sessions of the House of Dele- 
gates will be held on Monday and Tues- 
day, February 24 and 25. 


Registration and Hotel Accommodations 


Headquarters for the Regional Meeting 
will be at the Dinkler Plaza Hotel in At- 
lanta. Registrants will be assigned rooms at 
that hotel or in others close by. In order 
to provide adequate public space for all 
meetings the Midyear Meeting will use The 
Atlanta Biltmore as its headquarters, but 
all Regional Meeting activities will center 
about the Dinkler Plaza. 


Those attending the Meeting should 
check in at Headquarters at the Dinkler 
Plaza Hotel Lobby immediately after regis- 
tering at their hotels in order to pick up 
their badges, tickets and other last-minute 
information on the Meeting. The registra- 
tion desk will be open from 12:00 Noon 
Wednesday, February 19th, and the com- 
mittee strongly recommends that you plan 
to arrive on Wednesday afternoon, Febru- 
ary 19th. 


OP PP PP PPP PPP PP PPP PPP PPP PPP PPP PPP 


Your blank for advance registration and 
hatel reservation request is a part of this 
issue of THE JouRNAL. Room assignments 
must be made in order of receipt of this 
form and while the committee can promise 
adequate and comfortable accommodations 
to every lawyer attending, first choice for 
the headquarters hotel must go to the early 
registrants. You are thus urged to register 
now. Hotel reservations cannot be made 
until the applicant has completed the reg- 


istration form and forwarded the registra- 
tion fee of $10.00 ($2.00 for law students). 
It is further requested that those who wish 
reservations for the main banquet at 7:30 
p.m., Thursday, and the assembly luncheon 
at 12:15 Friday, indicate the number of 
such reservations desired and include in 
their remittances the additional amount of 
$7.50 for each banquet ticket and $2.50 for 
each luncheon ticket. Applicants should in- 
dicate at least three choices of hotels. 
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BAR CALENDAR OF EVENTS 


January 29-31 


January 31 


February 17 


February 14-15 


February 19-22 
February 22-25 


March 3- 8 
March 12-14 
March ai 
March 22 
April 

May 15-18 
July 


August 25-29 


August 24-28 


1958 


Ninth Annual Institute on the 
Law of Oil, Gas and Taxation, 
Dallas 

Florida Council of Bar Presi- 
dents Meeting, Jacksonville 

Dade County Bar Association 
Meeting, Charles S. Rhyne, 
President, American Bar Asso- 
Ciation, Speaker 

Workshop for Final Title Stand- 
ards, University of Florida, 
Gainesville 

ABA Southern Regional and Mid- 
year Meetings, Atlanta 

ABA Midyear Meeting, Atlanta 
Trial Practice Institute, Stet- 
son University College of Law, 
St. Petersburg 

Uniform State Laws Institute, 
Florida A. & M. University 
College of Law, Tallahasse 

St. Petersburg Bar Association 
Meeting, Charles S. Rhyne, 
President, American Bar Associ- 
ation, Speaker 

Institute on Evaluation of Per- 
sonal Injury Action, Daytona 
Beach 

Florida Traffic Court Confer- 
ence (date and location to be 
announced ) 

Eighth Annual Convention of The 
Florida Bar, Miami Beach 
National Conference of Legal 
Secretaries, Miami Beach 

Annual ABA Meeting, Los Angeles 


1959 
Annual ABA Meeting, Miami Beach 


THT 
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Analysis of Important 


Federal Estate and Gift 
Tax Provisions 


Part Il 


With Emphasis on Provisions of the 


Internal Revenue Code of 1954 


HILE ESTATE and income tax liability 
WV may become important factors in 
the negotiation of property settlements inci- 
dent to divorce, the most important and 
the most difficult problems which have 
arisen in this connection have been those 
involving gift taxes. This discussion will 
be limited to the gift tax consequences of 
property settlements and the adjustment of 
property rights incident to divorce. 


General Rule 

The fundamental statutory provision,! 
which has been the basis for most of the 
litigation, provides: “Where property is 
transferred for less than an adequate and 
full consideration in money or money's 
worth, then the amount by which the value 
of the property exceeded the value of the 
consideration shall be deemed a gift, . . . .” 


E. T. 19 

The general pattern of property settle- 
ments incident to divorce finds the hus- 
band transferring property to the wife and 
the wife relinquishing dower or similar 
statutory rights in property, which, after 
the divorce, becomes vested solely in the 
husband. In this situation the question that 
arises is whether or not this relinquishment 
was made for an adequate consideration ‘n 
money or money’s worth. The Commis- 
sioner of Internal Revenue took the position 
in E.T. 19” that such relinquishment was 
an inadequate consideration. 

The subject in “money or money’s worth” 
has been specifically dealt with in the estate 
tax statutes* wherein it is provided, “a re- 
linquishment or promised relinquishment of 


1 ao C. 2512 (b), formerly Sec. 1002 I. R. C. 


1939. 
2 (C. B. 1946-2, 166). 
3 I. R. C. 2043 (b). 
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dower or curtesy, or a statutory estate cre- 
ated in lieu of dower or curtesy, or of other 
marital rights in the decedent’s property or 
estate, shall not be considered to any extent 
a consideration in money or money’s worth.” 


Merrill and Wemyss Decisions 

In companion cases* the Supreme Court 
of the United States held: “A consideration 
not reducible to a money value, as love and 
affection, promise of marriage, etc., is to be 
wholly disregarded and the entire value 
of the property transferred constitutes the 
amount of the gift.” 

These cases involved pre-nuptial agree- 
ments rather than property settlements in- 
cident to divorce and had the effect of hold- 
ing that the wife’s relinquishment of her 
marital rights prior to marriage did not 
constitute an adequate and full considera- 
tion in money or money’s worth. 

The Commissioner of Internal Revenue 
interpreted these cases as applying to prop- 
erty settlements incident to divorce and, 
relying upon these cases, issued E.T. 19, 
referred to above, wherein he took the posi- 
tion that transfers to the extent made 
in consideration of the relinquishment of 
cower, curtsey or similar marital rights in 
the transferor’s property subjected such 
transferor to gift tax liability. 

It is to be noted here that in E.T. 19 
alimony was removed from the gift tax 
controversy by virtue of a provision in that 
same ruling which in effect provided that 
property transfers incident to divorce or 
legal separation to the extent made in satis- 
faction of rights of support, were made for 
an adequate and full consideration in money 
or money’s worth. 


4 Commissioner v. Wemyss, 324 U. S. 303 (1945:; 
Merrill v. Fahs, 324 U. S. 308 (1945). 
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In the December issue of The Journal the first installment of monographs prepared by the 


Federal Estate and Gift Tax Committee of the Tax Section was printed. It contained articles 
under these headings: “Estate and Gift Taxes and Income Taxes Incidental Thereto Involved 
in Ownership by the Entirety and Joint Tenancy.” and “Gifts to Minors.” In this issue the leading 
monograph deals with “Gift Tax Consequences of Property Settlements Incident to Divorce.” 
and is followed by “Federal Estate and Gift Taxation of Life Insurance.” Monograph authors are: 
Leonard W. Cooperman, St. Petersburg: John W. Donahoo, Jacksonville: Horace R. Drew. Jr.. 
Jacksonville; Charles B. Kniskern, Jr.. Miami; Julian H. Lifsey, Jr.. Tampa: Ralph H. Martin, 


Jacksonville. 


Subsequent Decisions 

Subsequent to the Merrill and the We- 
myss cases, the Tax Court held® that divorce 
settlement agreements were fundamentally 
different from premarital transfers and were 
in effect arm’s length transactions involving 
free bargaining and therefore no gift tax 
liability was incurred. In so holding, the 
Tax Court relied upon regulations® provid- 
ing, in part, “a transaction which is bona 
fide, at arm’s length, and free from any do- 
native intent will be considered as made for 
an adequate and full consideration in money 
or money’s worth.” 

Still another view was taken by the Sec- 
ond Circuit’ where a distinction was made 
between settlement agreements which were 
made pursuant to or incorporated in a final 
decree and those which were not made 
pursuant to nor incorporated in such de- 
cree. In the Barnard case, although the 
final decree referred to the agreement, same 
had been fully executed before the entry 
of the decree and the Court evidently felt 
that the reference to it in the decree added 
nothing and held that the transfer was sub- 
ject to gift tax liability. It is to be noted 
that in the Barnard case the property was 
transferred to the wife before the final de- 
cree was entered. 

The Rule of the Harris Case 
In Harris v. Commissioner® the test set up 


5 Matthew Lahti, 6 T.C. 7 (1946), non-acq. (C.B. 
1946—2, 6); Lewis Cass Ledyard III, 5 T.C.M. 
209 (1946), appeal dism’d (2d Cir. 1946); Estate 
of Julien H. Hill, 5 T.C.M. 55 (1946). 

® Reg. 79, Art. 8 (1936), (now Reg. 108, 86.8). 

7 Commissioner v. Converse, 163 F. (2d) 131 (2d 
Cir. 1947). On the development of the decretal 
obligation test, see Taylor and Schwartz, ‘‘Tax 
Aspects of Marital Property Agreements,” 7 Tax 
L. Rev. 19, 43 (1951). 

8 Commissioner v. Estate of Barnard, 176 F. (2d) 
233 (2d Cir. 1949). 

9340 U.S. 106 (1950), 


rev’g. 178 F. (2d) 861 (2d 
Cir. 1949), 


which rev'd. 10 T.C. 741 (1948). 
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by the Second Circuit in Barnard, Supra, 
was adopted by the Supreme Court of the 
United States, that Court having said in 
effect that since the agreement was incor- 
porated in the decree, the transfer had in 
substance been effected by the Court. The 
effect of this decree was to limit the appli- 
cability of the gift tax statutes to those 
transfers effected by a promise or agreement, 
which promise or agreement was not ap- 
proved by the divorce court. In that case 
the Court made the statement that if the 
transfer had been effected by a promise or 
agreement rather than by the Court, then 
the gift tax would have applied. 


The doctrine of the Supreme Court was 
further refined in the McMurtry case’ 
wherein the case turned on whether or 
not the property was actually transferred 
prior to or after the entry of the final de- 
cree. In that case a binding agreement was 
not specifically contingent upon approval by 
the divorce court; however, the transfer 
in that case was not made until after the 
entry of the final decree, which distinguished 
it from the Barnard case wherein the trans- 
fer was made prior to the entry of the final 
decree. On appeal, however, the First Cir- 
cuit reversed the Tax Court. It is apparent 
from the language of the Court that the 
Court felt that so long as the final approval 
of the Court was required, it in effect con- 
trolled the transfer. The Court stated, “all 
transfers agreed upon in contemplation of 
divorce and executed after approval by a 
divorce court having jurisdiction to give 
such sanction or in its discretion to prescribe 
some different property settlement,” had 


19 McMurtry v. Commissioner, 203 F. (2d) 659 (1st 
Cir. 1953) rev’g. on this issue, 16 T.C. 168 
(1950). 
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jurisdiction of the parties and could either 
appreve, disapprove or modify the agree- 
ment of the parties that in effect the Court 
effected the transfer and no gift tax was 
involved. 


The Internal Revenue Code of 1954 


Congress recognized the fact that the 
technical distinctions set up around prop- 
erty settlements incident to divorce were, 
to say the least, less than clear and far less 
than satisfactory. In the Committee Re- 
ports the uncertainty existing in the field 
of property settlements was recognized; in 
order to remedy this situation, Section 2516 
was added to the 1954 Internal Revenue 
Code and provided: 


Where husband and wife enter into 
a written agreement relative to their 
marital and property rights and di- 
vorce occurs within two years there- 
after (whether or not such agree- 
ment is approved by the divorce de- 
cree) any transfers of property made 
pursuant to such agreement — 


(1) to either spouse in settlement of 
his or her marital or property rights, 
or 


(2) to provide a reasonable allow- 
ance for the support of issue of the 
marriage during minority, 

shall be deemed to be transfers made 
for a full and adequate consideration 
in money or money’s worth. 


This Section became effective January 1, 
1955 and applies to transfers made there- 
after even though such transfers be made 
prior to the institution of divorce proceed- 
ings, providing only that the divorce de- 
cree is entered within two years after the 
date of the agreement. 


It should be kept in mind, however, that 
Section 2516 applies only in the case of 
a “divorce” and anything less than a full 
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and complete and final divorce very prob- 
ably would not satisfy the statute. 


Decrees providing for separate mainte- 
nance, separation or other matters would in 
all probability fall without the scope of 
Section 2516, which in effect would cause 
a reanalysis of the Commissioner’s ruling 
E.T. 19 together with the modifications 
brought about through the cases above 
discussed. 


It is to be noted that the new Act 
grants gift tax freedom for a transfer to 
provide “a reasonable allowance for the 
support of issue of the marriage during 
minority.” To the extent that the value of 
such transfers exceeded the value of the 
right of the children to support, the gift 
tax has heretofore been successfully im- 
posed.** The amount subjected to tax in 
the Hooker case was the amount by which 
the property transferred exceeded the value 
of the right to support during minority. The 
J954 Act provides for “a reasonable allow- 
ance for the support of issue of the marriage 
during minority.” This wording would ap- 
pear to provide more leeway inasmuch as 
“a reasonable allowance” might very well 
be in excess of the value of the right to 
support during minority. This point could 
become particularly important in a case in- 
volving extremely wealthy parties. 


Conclusion 


The practitioner now has a _ relatively 
simple guide to follow in cases where com- 
plete divorce is contemplated and the Con- 
gress is to be commended for the definite 
and clear provisions found in Section 2516. 


Major problems still exist in the field of 
property settlements where final divorce is 
not contemplated and the cases, regulations 
and rulings leave much to be desired in this 


field. 


11 Hooker v. Commissioner, 174 F. (2d) 863 (5th 
Cir. 1949). 
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John Ausley, Tallahassee attorney, recently was sworn as a member of the Florida Board 
of Bar Examiners. He was named to fill the important post held by John T. Wigginton 
(not shown), also of Tallahassee, who resigned the position to accept appointment to 
the First District Court of Appeal. At right Chief Justice Glenn Terrell, of the Supreme 
Court of Florida, is shown administering the oath of office. 


IV FEDERAL ESTATE AND GIFT 
TAXATION OF LIFE INSURANCE 
Every attorney should be aware of the 
potential estate tax savings available to 
his client under the provisions of the Inter- 
nal Revenue Code of 1954 having to do 
with the estate taxation of life insurance 
proceeds.’ The 1954 Internal Revenue Code 
permits an insured to remove life insurance 
policies on his life from his taxable estate 
for estate tax purposes, even though he con- 
tinues to pay the premiums. This has been 
done by the elimination of the premium- 
payment test. The best estimates are that 
taxpayers will save, by this device, $25,000,- 
000 during the first fiscal year and very 
substantial sums in future years. 


1 Section 2042 of the Internal Revenue Code of 
1954, as amended. 
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Thus, properly advised, the client now 
possesses the power to pass substantial sums 
on to succeeding generations without estate 
tax liability. To bring these tax savings 
into being, however, counsel for the client 
must be fully cognizant of the dangers as 
well as the advantages to the client who 
would, with help of counsel, minimize his 
estate taxes under this provision. 

The vital importance of these savings 
lies in the fact that in many estates life 
insurance constitutes the only source of 
available cash on death for the payment 
of debts, expenses of administration and 
taxes, and to furnish guaranteed income to 
beneficiaries. This is especially true of 
estates comprised principally of non-liquid 
assets wherein, unless otherwise provided 
for, the estate tax impact will cause undue 
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hardship without the liquidity provided by 
life insurance. 

For estate tax purposes life insurance 
proceeds are defined by statute as being 
proceeds of insurance on the life of a de- 
cedent which are receivable by the execu- 
tor or by other beneficiaries. 


The taxability of estates of decedents who 


died on or before August 16, 1954, the 
date of the enactment of the Internal Rev- 
enue Code of 1954, is governed by the pro- 
visions of the Internal Revenue Code of 
1939, as amended.? Since many such es- 
tates are presently under the processes of 
administration and taxation, a brief review 
of the prior law in respect to estate taxa- 
tion of life insurance proceeds is appro- 
priate. 


Background 
Three different tests were provided by 
Section 811 (g), 1989 Code, under which 
proceeds of a life insurance policy would 
be includible in the estate of the insured 
for estate tax purposes, to-wit: 
(1) If the proceeds were made pay- 
able to or for the benefit of insured’s 
estate; 
(2) If the insured possessed, at the 
time of his death, any of the incidents- 
of-ownership; 
(3) If the premiums had been paid 
directly or indirectly by insured. 


Incidents of Ownership Test Under Prior 
Law 

The incidents of ownership test included 
the right of the decedent or his estate to 
any economic benefit in the policy as well 
as the right of the decedent to change the 
beneficiary, to surrender or cancel the pol- 
icy, to assign the policy or to revoke an 
assignment, to pledge the policy as collat- 
e1al for a loan or to obtain from the in- 
surer a loan against the surrender value 
of the policy. If death was necessary to 
terminate his interest in the insurance as, 
for example, where the proceeds of the 
policy would become payable to the de- 
cedent’s estate, or payable as he might 
direct, should the benficiary predecease him, 


2 Section 7851 (a) (2) (A) of the Internal Reve- 
nue Code of 1954. 
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the decedent was also held to possess an 
incident of ownership in the policy.* It is 
important to note, however, that under this 
prior law a reversionary interest was not 
considered as an incident of ownership. 


Payment of Premium Test Under Prior Law 

Under the payment of premiums test, if 
the decedent directly or indirectly paid all 
of the premiums or other consideration for 
the policy, then the full amount of the pro- 
ceeds were taxable in the decedent’s estate 
at his death, but if the decedent paid only 
a portion of such premiums, then the pro- 
ceeds were taxable in the proportion that 
the premiums paid directly or indirectly by 
the decedent bear to the aggregate pre- 
miums paid for the insurance. If the de- 
cedent possessed no incidents of ownership 
in the policy after January 10, 1941, then 
the premiums paid by him on or before 
that date were excluded in applying such 
proportion. 


Rigors of Prior Law 


Under this prior law the broad construc- 
tion placed on the words, “directly or in- 
directly” in respect to the payment of pre- 
miums on the policy swept into the web 
of estate taxation substantially all insurance 
which was not otherwise taxable. About 
the only method whereby estate taxation of 
the proceeds could be avoided was to have 
a person other than the decedent purchase 
a policy on the decedent’s life and pay the 
premiums thereon with independent funds. 
Thus, a wife who purchased insurance on 
her husband’s life had, in effect, the burden 
of proving that the premiums on this insur- 
ance were paid neither directly nor in- 
directly by the decedent in order to receive 
the insurance proceeds tax-free on her hus- 
band’s death. 

Under this prior law the decedent could 
make a completed gift of the ownership of 
an insurance policy during his lifetime and 
if he continued to pay the premiums on 
the policy, under the payment of premiums 
test the proceeds of insurance were includ- 
ible for estate tax purposes at his death. 
Even the cash surrender value of the trans- 


3 Federal Estate Tax Regulations 105, Section 
81.27 (c). 
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ferred insurance policy, clearly the prop- 
erty of the transferee and which the trans- 
feree could have reduced to cash at any 
time, was not excluded from the estate of 
the insured under this test. 


In addition, under prior law, if a decedent 
transferred the ownership of an insurance 
policy within three years prior to the date 
of his death, there was a rebuttable pre- 
sumption that the transfer was made in con- 
templation of death and therefore taxable 
to his estate.t This rule was, of course, 
applicable only to transfers for less than a 
full and adequate consideration. 


Gifts of Life Insurance Under Prior Law 

Under the 1939 Code, as we have seen, 
it was virtually impossible for an insured 
to make a gift of insurance on his life to 
his wife. child or another and have the 
proceeds excluded from his estate for estate 
tax purposes. Further, the gift, if it exceed- 
ed the lifetime exemption and annual ex- 
clusion, was subject to a gift tax. 


Removal of Premium-Payment Test by 
the 1954 Internal Revenue Code 

The reports of the House Ways and 
Means Committee® and the Senate Finance 
Committee* state that no property, other 
than life insurance, is “subject to estate tax 
where the decedent initially purchased it 
and then long before his death gave away 
all rights to the property.” The Senate re- 
port® continues by saying that such dis- 
crimination against life insurance is not 
justified. 

Accordingly, Congress repealed the premi- 
um-payment test when it reenacted tests 
(1) and (2), supra, by Section 2042 of the 
1954 Code effective as to estates of dece- 
dent dying after August 16, 1954. 


Henceforth, an insured can make a gift of 
his life insurance and if he does not retain 
any of the incidents of ownership and if 
the proceeds are not payable to or for the 


4 Section 811 (1) of the Internal Revenue Code of 
1939, as amended. 

5 83d Cong., 2d Sess., House Report No. 1337, 1954 
Code by the Committee on Ways and Means, 
Page 91. 

683d Cong., 2d Sess., Senate Report No. 1622, 
1954 Code by Committee on Finance, page 124. 
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benefit of his estate, the proceeds will be 
excluded from his estate even though he 
continues to pay the premiums after the 
date of the gift. 


Incidents of Ownership and Reversionary 
Interests 


As is often the case, however, the new 
statute does not constitute an unmixed 
blessing. While granting relief on the one 
hand by removing the payment of premiums 
test, the new statute, on the other hand, has 
made it much more difficult for the dece- 
dent to divest himself of the incidents of 
ownership in his policy of insurance. This 
is so because the new statute has broaden- 
ed the meaning of the term “incidents of 
ownership” and now provides that the term 
includes a reversionary interest, whether 
arising by the express terms of the policy 
or other instrument or by operation of law, 
if the value of such reversionary interest ex- 
ceeds five (5%) per cent of the value of the 
policy immediately before the death of the 
decedent. The statute provides that the 
term “reversionary interest” includes the 
possibility that the policy, or the proceeds 
of the policy, may return to the decedent 
or his estate, or may be subject to a power 
of disposition by him. Thus, if the pos- 
sibility that the policy or its proceeds may 
return to the decedent or his estate, when 
computed actuarially, exceeds five per cent 
(5%) of the value of the policy immediately 
before the death of the decedent, the entire 
proceeds of insurance will be includible in 
the taxable estate. 


With this important exception, the term 
“incidents of ownership” under the new 
statute has the same meaning as under 
Section 811 (g) of the Internal Revenue 
Code of 1939, as amended. 


Thus, the term “incidents of ownership” 
now includes:* 


(a) The right of the insured or his 
estate to the economic benefits 
of the policy. 


7 Sen. Rep. No. 1622, 83d Cong., 2d Sess., p. 472. 


8 U.S. Treasury Regulations 105, Section 81.27 (c) 
(2), 3rd paragraph. 
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(b) The right to change the bene- 
ficiary. 

(c) The right to obtain from the in- 

surer a loan against the surrend- 

er value of the policy. 


(d) The right to surrender or cancel 
the policy, for its cash surrender 
value or otherwise. 


(e) The right to select an optional 
method of settlement. 

(f£) The right to assign the policy. 

(g) The right to revoke an assign- 
ment of the policy. 

(h) The right to pledge the policy as 
collateral. 

(i) A reversionary interest in the poli- 
cy or its proceeds, whether arising 
by the express terms of the policy 
or by operation of law, if the 
value of such interest exceeded 
5% of the value of the policy im- 
mediately before the decedent’s 
death.® 


To remove the proceeds of a policy from 
the taxable estate of the insured, he must 
relinquish all incidents of ownership. The 
relinquishment must be complete and ab- 
solute. If the insured assigned such inci- 
dents to his wholly owned corporation, it is 
possible that he has not released them for 
this purpose.*® 


Further, the proceeds will be includible in 
insured’s estate if there is a legally binding 
obligation on the recipients to make the 
proceeds available to the insured’s estate."' 


Therefore, the transfer of the policy must 
be a transfer by which the insured will re- 
linquish all of the incidents of ownership. 
To do this fully, the policy itself should 
be read carefully so as to assign or release 
any provision of the policy that only the 
insured could release. 


® Added by Section 2042 of the Internal Revenue 
Code of 1954, as amended; Section 20.2042-1 (c) 
(6) of proposed Estate Tax Regulations [pub- 
lished in Fed. Register October 16, 1956]. 

19 1954 Code Section 2042, and Section 20.2042-1 
(c) of proposed Estate Tax Regulations [pub- 
lished in Fed. Register October 16, 1956]. 

11 Reg. 105, Section 81.26; Section 20.2042-1 (c) of 
proposed Estate Tax Regulations [published in 
Federal Register October 16, 1956]. 


The reversionary interest rule under the 
new law as applied to property in general 
transferred by the decedent during his life- 
time, contains the safeguard that the value 
of such property will not be subject to 
estate taxation if the beneficiary could have 
obtained immediate possession or enjoyment 


’ of the property during the decedent’s life- 


time.'* This safeguard is not present in the 
language of the new law in respect to estate 
taxation of the decedent’s reversionary in- 
terest in life insurance proceeds. 


The possible danger of this omission may 
be illustrated as follows: Assume that a 
husband assigns a policy of life insurance 
on his life to his wife. Does the husband’s 
right to take by intestacy, if his wife pre- 
deceases him, constitute a reversionary in- 
terest by operation of law? 


The proposed Estate Tax Regulations 
clearly state that the terms “reversionary 
interest” and “incidents of ownership” do 
not include such a possibility. The language 
of the proposed regulation is, in part, as 
follows:** 


The terms “reversionary interest” and 
“incidents of ownership” do not in- 
clude the possibility that the decedent 
might receive a policy or its proceeds 
by inheritance through the estate of 
another person, or as a_ surviving 
spouse under a statutory right of elec- 
tion or a similar right. 


Effect of the Transferee’s Right 
to Surrender the Policy 


Where there has been an absolute gift 
of the ownership of the policy there is a 
factor which, while it has not been put to 
the test under the present statute, should, 
on principle, serve to reduce the possibility 
of reversion below the statutory exclusion 
of five per cent (5%). This factor is the 
right of the beneficiary owner of the policy 
to surrender the policy for cash at any time. 
Such action on the part of the beneficiary 


12 Section 2037 (b) of the Internal Revenue Code 
of 1954. 


13 Section 20.2042-1 (c) (3) of proposed Estate 
Tax Regulations [published in the Fed. Reg- 
ister October 16, 1956]. 
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Justice Elwyn Thomas, Supreme Court of Florida, 
was recently honored by the University of Flor- 
ida’s Fletcher Chapter of Phi Alpha Delta, hon- 
orary legal fraternity. The plaque signified com- 
mendation for his work as past chairman of the 
Judicial Council of Florida, and especially for 
work done cooperatively with The Florida Bar, 
and other groups, which resulted in passage of 
Amendment No. 1, in November of last year. Bill 
Daniel (right), Tallahassee attorney and a recent 
Fletcher Chapter president, examines the award. 
Thomas is national president of PAD, which has 
78 chapters located at leading law universities 
throughout the nation. A total of approximately 
30,000 members are on the fraternity rolls. 


would, of course, eliminate any further possi- 
bility that the decedent might regain owner- 
ship, and this factor should reduce the value 
of the reversionary interest to the decedent 
to zero.** 

This safeguard is present under Section 
2037 (b) of the 1954 Code in respect to 
transfers of property in general, and, al- 
though omitted from the wording of insur- 
ance Section 2042, it was clearly the Con- 
gressional intent to include such safeguard 
in respect to insurance transfers. This is 
evidenced by the last sentence of the Senate 
Finance Committee Report (Sen. Rep. No. 
1622, 83d Cong., 2d Sess., p. 473) in respect 
to Section 2042, which is as follows: 

In determining whether such interest 
exceeded 5 percent, this section pro- 
vides rules essentially the same as 
prescribed in section 2037 for deter- 
mining whether, in the case of certain 
transfers, the decedent retained a re- 
versionary interest in the transferred 
property. 


Retention of Right to Dividends by Insured 

A question arises under the new law 
where the insured retains the right to the 
dividends from the policy in which he has 
otherwise divested himself of the owner- 
ship. Can this be considered as an inci- 
dent of ownership within the definition of 
the statute? Under prior law the retention 
of the right to dividends was held not to 
constitute an incident of ownership.’* The 


14 Robinette v. Helvering, 318 U.S. 184 (1943). 
15 Dorson’s Estate v. Commissioner, 4 T.C. 463 
(1944). 
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income tax rule in respect to taxation of 
dividends on insurance is that they are re- 
garded as returns of premiums, and there- 
fore not taxable. Since the payment of 
premiums test has been eliminated by the 
new statute, it would appear to follow that 
the right to dividends on the part of the 
decedent should not be construed as an in- 
cident of ownership. Until the law is clari- 
fied, however, it would seem advisable for 
the insured to divest himself of all rights, 
including the right to dividends. 


Inclusion as a Transfer in Contemplation of 
Death 


One further note of warning must be 
sounded for the benefit of the attorney who 
is advising his client on insurance planning. 
There is a rebuttable presumption that a 
transfer made within three years of the 
decedent’s death is in contemplation of 
death and includible in the estate. On the 
other hand, transfers over three years old at 
decedent’s death are, by statute, not in- 
cludible as transfers made in contemplation 
of death.’® Were it not for this three-year 
rule of limitations on the inclusion of such 
transfers by the Treasury, every transfer of 
insurance, regardless of age, might run the 
risk of inclusion in the insured’s estate under 
the contemplation of death rule. This is 
further emphasized by the fact that the 
courts and the Treasury have construed life 
insurance to be testamentary by its very 


16 Section 2035 of the Internal Revenue Code of 
1954. 
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It must also be borne in mind 


naiure.'? 
that a transfer in contemplation of death 
is included in the insured’s estate at its 
value as of the date of the decedent’s death. 


Thus, while the rigors of inclusion as a 
transfer in contemplation of death are di- 
minished by this three-year limitation, the 


attorney should be careful to advise his’ 


client of this danger lying within the first 
three years following the date of transfer 
of an insurance policy. 
Gift Tax C q Gc Pp tation 
Section 2501, 1954 Code, imposes a tax 
“on the transfer of property by gift.” The 
gift tax applies “whether the transfer is in 
trust or otherwise, whether the gift is direct 
or indirect, and whether the property is real 
or personal, tangible or intangible .. . .”"* 
This language includes a gift “of the benefits 
of a contract of insurance, or the transfer of 
cash”?® and it includes the payment of a 
premium on a policy previously assigned.”° 
The 1954 Code applies only to gifts made 
on or after January 1, 1955.** 


Generally speaking, from the total amount 
of gifts made, there is allowed a $30,000 
lifetime exemption,** certain charitable 
gifts,2? and an annual exclusion of $3,000,24 
resulting in “taxable gifts,”2> on which the 
tax is computed. In the case of a gift by 
one spouse to the other, a marital deduction 
is allowed,*® and in the case of a gift by a 
married person to someone other than his 
or her spouse, the “gift-splitting” provisions 
apply.** Any gifts in excess of this formula 
are subject to the gift tax. 


17 Garrett’s Estate v. Commissioner, 8 T.C. 492 
(1947); affirmed 180 F. (2d) 955 (C.A. 2d, 
1950). 


18 Section 2511 (a), 1954 Code. 
19 Reg. 108, Section 86.2; Section 25.2511-1 (a) 


of proposed Gift Tax Regulation [published in 
Fed. Register Jan. 3, 1957]. 


20 Reg. 108, Section 86.2 (8); Section 25.2511-1 
(f) (8) of proposed Gift Tax Regulations [pub- 
lished in Fed. Register Jan. 3, 1957]. 


21 Section 2501 (a), 1954 Code. 


22 $60,000 if consented to by both spouses; see 
Sections 2513 and 2521. 


23 Section 2522, 1954 Code. 


2t $6,000 if consented to by both spouses; see Sec- 
tions 2513 and 2503, 1954 Code. 


25 Section 2503, 1954 Code. 
28 Section 2523, 1954 Code. 


27 Section 2513, 1954 Code; see also notes 22 and 
24, supra. 


Valuation for Gift Tax 


The 1954 Code, Section 2512 (a) pro- 
vides that “if the gift is made in property, 
the value thereof at the date of the gift 
shall be considered the amount of the gift.” 


Regulations 108, Section 86.19 (i) (1)”* 
clarifies the statute as follows: 


The value of a life insurance contract 
or of a contract for the payment of an 
annuity issued by a company regularly 
engaged in the selling of contracts of 
that character is established through 
the sale of the particular contract by 
the company, or through the sale by 
the company of comparable contracts. 
As valuation through sale of compar- 
able contracts is not readily ascertain- 
able when the gift is of a contract 
which has been in force for some time 
and on which further premium pay- 
ments are to be made, the value may 
be approximated, unless because of the 
unusual nature of the contract such ap- 
proximation is not reasonably close to 
the full value, by adding to the inter- 
polated terminal reserve at the date of 
the gift the proportionate part of the 
gross premium last paid before the 
date of the gift which covers the per- 
iod extending beyond that date. 


Regulations 108 continues with four 
examples, stating the rule for the valuation 
in the examples cited. Further, on February 
3, 1941 the U. S. Supreme Court decided 
three cases dealing with the valuation of 
life insurance policies?* for gift tax pur- 
poses. These should be analyzed prior to 
making a gift of life insurance policies. 


Date of Gift 


If the assignment of the policy is absolute 
and complete, the date of the gift is the 
date of the assignment. A problem as to 
the date of the gift arises, however, when 
the donor makes an incomplete assignment 
or retains the right to revoke an assignment. 


28 Section 25.2512-6 of proposed Gift Tax Regu- 
lations [published in Fed. Register Jan. 3, 
1957] is substantially identical. 


29 Guggenheim v. Rasquin, 312 U.S. 254; Powers 


v. Commissioner, 312 U.S. 259; U.S. v. Ryerson, 
312 U.S. 260. 
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In Goodman v. Commissioner, 156 F. (2d) 
218 (1946), a wife transferred certain 
policies, that she had previously taken out 
on her husband’s life and under which she 
was the beneficiary, to a revocable trust with 
certain benefits to her children if she sur- 
vived her husband. When the husband died 
without the wife having revoked the trust, 
the court held that the gift was not com- 
plete until the husband died and hence a 
gift tax was due at that date. 


Gift of Premiums 

Another problem may arise when the 
insured pays the premiums on policies that 
he previously gave away. If he makes a 
gift of the policy and continues to pay the 
premiums, or makes a gift of cash equal to 
the premium with the understanding that 
the cash will be used to pay the premium, 
the insured is making gifts of premiums or 
cash that may be subject to the gift tax 
and, if such gifts are held to be in contem- 
plation of death, the Treasury might take 
the position that the policy proceeds or a 
portion thereof are includible in insured’s 
estate. 

If the assignment of the policy itself were 
made within three years of insured’s death, 
the proceeds would be includible in insured’s 
estate unless the contemplation-of-death 
presumption can be rebutted regardless of 
who thereafter pays the premiums. 


Gifts to Minors 

Prior to 1954 it was difficult to make a 
gift of a present interest to a minor. (The 
annual $3,000 gift tax exclusion®® is not 
applicable to gifts of future interest.**) The 
problem was how to make a gift to a minor 
which would remove the donated property 
from the estate of the donor, and to get 
the benefit of the gift tax exclusion so as 
tc eliminate or reduce the gift tax on the 
transfer. The problem was made more 
troublesome because of a minor’s legal dis- 
ability to exercise ownership rights over 
property until he became of age, and the 
consequent reluctance of donors to make 
unrestricted gifts of valuable property to 
minors, 


30 See material at footnote 24, supra. 
Section 2503 (b), 1954 Code. 
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Revenue Ruling 54-400 


In 1954, the Commission issued Revenue 
Ruling 54-400 (I. R. B. 1954-38, page 13) 
wherein it was asked whether a gift of shares 
of stock to a minor was a gift of a present 
or future interest “where the shares are 
issued in the name of the minor (1) before 
the appointment of a legal guardian, (2) af- 
ter the appointment of a legal guardian, or 
(3) if no legal guardian is appointed.” The 
Ruling held that it was a gift of a present 
interest. 


An unqualified and unrestricted gift 
to a minor, with or without the ap- 
pointment of a legal guardian, is a gift 
of a present interest; and disabilities 
placed upon minors by State statutes 
should not be considered decisive in 
determining whether such donees have 
the immediate enjoyment of the prop- 
erty or the income therefrom within 
the purport of the Federal gift tax 
law. See John E. Daniels v. Commis- 
sioner, Tax Court Memorandum Opin- 
ion entered February 13, 1951. In the 
case of an outright and unrestricted 
gift to a minor, the mere existence or 
nonexistence of a legal guardianship 
does not of itself raise the question 
whether the gift is of a future in- 
terest. Cf. Rev. Rul. 54-91, I. R. B. 
1954-10, 14, involving a gift in trust 
for the benefit of a minor. It is only 
where delivery of the property to the 
guardian of a minor is accompanied 
by limitations upon the present use 
and enjoyment of the property by the 
donee, by way of a trust or otherwise, 
that the question of a future interest 
arises. See Katherine Schuhmacher, 8 
T. C. 458. 


Though the above Ruling applied to 
stock, and was under the 1939 Code, there 
is no reason for it not to apply to life in- 
surance and to the 1954 Code. Therefore, 
it is now possible to make an outright gift 
to a minor of a life insurance policy and 
to apply the annual exclusion to the gift 
provided the minor-donee receives the full 
use and enjoyment of the policy. 
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be 


Section 2503 (c) 


In addition to the above Ruling, the 
1954 Code contains a new provision that 
will do much toward eliminating the con- 
fusion and difficulties inherent in gifts to 
minors. Section 2503 (c) provides that no 


part of a gift to a minor shall be considered - 


a gift of a future interest, thereby making 
the annual exclusion available, “if the prop- 
erty and the income therefrom (1) may be 
expended by, or for the benefit of, the 
donee before his attaining the age of 21 
years, and (2) will to the extent not so 
expended pass to the donee on his attain- 
ing the age of 21 years, and “if donee dies 
before he is 21, be payable to donee’s estate 
or as he may appoint under a general power 
of appointment (“as defined in Section 2514 
(c)”). The above language, notwithstand- 
ing the absence of the term “trust”, shows 
that Congress intended to authorize trusts 
for minors’ property and to make the annual 
exclusion available when the above condi- 
tions are satisfied. This will probably stimu- 
late many gifts of insurance in the above 
type of trust for minors. These transfers 
can be made gift tax free to the amount 
of the annual exclusion and specified exemp- 
tion, can be used to build up an estate for 
the minor, and will reduce the size of the 
estate of the donor. 


Assignment of Policies for Consideration 


The proceeds of life insurance policies are 
usually income tax free. If a policy is as- 
signed in exchange for its fair market value, 
there is no gift and consequently there 
would be no gift tax on the transfer and 
the proceeds of the policy would be re- 
moved from the insured’s estate. However, 
Section 101 (a) (2), 1954 Code, provides 
that proceeds of life insurance are subject 
tu income tax if the policy has been trans- 
ferred for a valuable consideration. The 
amount subject to income tax is the excess 
of the proceeds over the consideration for 
the transfer plus the premiums paid after 
the transfer. Therefore, it will usually be 
more costly, family tax-wise, to transfer 
a policy for consideration than it will be 
to assign the policy as a gift. Accordingly, 
care should be taken in the form of assign- 
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ment used, to recite the assignment as be- 
ing made for love and affection rather than 
for $1 and other good and valuable con- 
siderations. 


Gifts of Life Insurance Policies Having No 
Cash Surrender Value 


As previously indicated, the $3,000 an- 
nual exclusion®* is not allowed where the 
gift is of a future interest. The rule is other- 
wise for the $30,000 specific exemption.** 
The specific exemption is a lifetime exemp- 
tion and can be applied against both present 
and future interests until it is exhausted. 
These rules apply to life insurance. 

What is the situation where the donated 
property is a life insurance policy having no 
cash surrender value, and therefore having 
nothing which the donee can immediately 
enjoy? Is this a gift of a future interest? 

Revenue Ruling 55-408, 1955-1 C.B. 113, 
answers the latter question negatively. The 
main parts of the Ruling are: 

Advice has been requested in view of 

the decision in Nashville Trust Com- 

pany v. Commissioner, Tax Court Me- 
morandum Opinion entered November 

15, 1943, whether gifts of l:fe insur- 

ance policies, which have no immedi- 

ate cash value, are gifts of present or 
future interests for Federal gift tax 
purposes. 

Section 86.11 of Gift Tax Regulations 

108, defines the term “future interests” 

as follows: 

“Future interests” is a legal term 
and includes reversions, remain- 
ders, and other interests or estates, 
whether vested or contingent, and 
whether or not supported by a par- 
ticular interest or estate, which are 
limited to commence in use, posses- 
sion, or enjoyment at some future 
date or time. The term has no 
reference to such contractual rights 
as exist in a bond, note (though 
bearing no interest until maturity ), 
or in a policy of life insurance, the 
obligations of which are to be dis- 


22 Section 2503 (b), 1954 Code. 
83 Section 2521, 1954 Code. 
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When Richard M. Sauls, of Hollywood, was installed as Circuit Judge in and for the 
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which Judge Sauls took his oath. 


charged by payments in the future. 
But a future interest or interests in 
such contractual obligations may be 
created by the limitations contain- 
ed in a trust or other instrument of 
transfer employed in effecting a 
gift. 
Under the regulations a gift of an 
insurance policy having no cash value 
is not a gift of a future interest merely 
because the policy has no cash value. 
However, a gift of an insurance policy, 
whether or not it has a cash value, 
may or may not be a gift of a future 
interest, depending upon whether, by 
the terms of the gift, the interests of 
the donee in the policy are in some 
manner restricted. Compare Nashville 
Trust Company Commissioner, 
supra. 


Accordingly, it is held that where a 
policy of insurance, which grants to 
the owner the usual incidents of owner- 
ship, including the right to change 
the beneficiary and the right to sur- 
render the policy for its cash value, 
if any, is transferred or assigned to a 
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donee as absolute owner, and the 
donee, or his guardian, is not restrict- 
ed in any manner from exercising all 
legal incidents of ownership in the 
policy, by prior endorsement or other- 
wise, a gift of the policy and subse- 
quent payment of premiums thereon 
by the donor will constitute gifts of 
present interests for the purpose of 
determining the gift tax exclusion 
authorized by Section 2503 (b) of the 
Internal Revenue Code of 1954. 


Use of Life Insurance Trusts 

Many insured will now transfer policies on 
their life to trusts, with the proceeds pay- 
able to the trustee and the incidents-of- 
ownership held by the trustee. Under this 
type of trust, great flexibility can be obtain- 
ed in designating the use and distribution 
of the proceeds. Since most trusts involve 
a future interest, the gift tax annual exclu- 
sion is usually lost. However, it is possible 
to achieve substantial estate tax savings 
for the settler, and for the life tenants. 


Return of Premium-Payment Test 
There has been a great deal of speculation 
as to whether or not the premium-payment 
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test will be restored in the future. It has 
been in and out of the regulations or sta- 
tutes three different times. The fiscal policy 
of Congress will ultimately answer the ques- 
tion. Fortunately, it has never been ap- 
plied retroactively. 


Recent Developments 

The Technical Amendments Act of 1957 
(H.R. 8381) known as the “Mills Bill” was 
reported out by the House Ways and Means 
Committee in July, 1957. Section 56 of this 
Bill would reinstate a limited payment of 
premiums test as to policies of insurance 
purchased by the decedent after June 26, 
1957, or as to which the decedent possess- 
ed incidents of ownership after that date. 
This Bill would add a new Section 2042 (a) 
(2) (B), under which life insurance pro- 
ceeds payable to beneficiaries other than 
the executor, under a policy with respect 
to which the decedent possessed no incidents 
of ownership at the time of his death, are 
to be includible in the decedent’s gross es- 
tate if, within a period of five years end- 
ing with the date of the decedent’s death 
(1) the policy was purchased on the life 
of the decedent or (2) the decedent pos- 
sessed any of the incidents of ownership in 
the policy, and if, during such five-year 
period, the decedent paid, directly or in- 
directly, any part of the premiums or other 
consideration on the policy. The amount thus 
includible in the decedent’s gross estate 
under the proposed Act is that proportion 


of the insurance proceeds receivable by 
beneficiaries other than the executor which 
the premiums paid, directly or indirectly, 
by the decedent within the five-year per- 
iod before his death bears to the total 
premiums paid on the policy. 


If enacted into law, the proposed Act 
would become effective only with respect 
to estates of decedents dying after the date 
of such enactment. 


While this proposed Act was not passed 
during the first session of the 85th Congress, 
indications are that it will be considered 
as a part of over-all tax revision during the 
second session which begins in January, 
1958. 


Conclusion 


In conclusion, it will be observed that 
there are many dangers besetting the path 
of the client and his attorney who would 
minimize estate taxes by assigning the 
cwnership of insurance policies to another 
by absolute gift. While on the surface this 
appears to be a clean-cut method of tax 
saving, Congress has clearly so broadened 
the incidents of ownership test, as con- 
tained in the new statute, as to make this 
course of tax saving one to be approached 
with some caution and careful analysis. It 
is equally clear that, where the client is 
properly advised by his attorney, estate 
planning and tax saving can be facilitated 
under the insurance provisions of the statute. 


No pursuit in life is more honorable or useful than that of the law, when followed 
as it should be. None requires more rigidly a stout adherence to all the precepts and 
principles of morality, or the possession and practice of the highest and noblest virtues 
that elevate and adorn human nature. Not even the office of the holy minister opens 
up such a wide field for simply doing good to one’s fellow man. The lawyer’s province 
is to aid in the administration of justice, to assist the oppressed, to uphold the weak, 
to contend against the strong, to defend the right, to expose the wrong, to find out 
deceit and to run down vice and crimes of all grades, shades, and characters. What 
a field is his for calming passions, allaying strife, composing disputes, settling quarrels, 


and quieting contentions. 


—Alexander H. Stephens, onetime lawyer of Georgia and Vice-President 
of the Confederate States, in his Recollections of Alexander H. Stephens 
(copyright 1910 by Doubleday & Company, Inc.), page 387. 
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Official Announcements 


Annual Dues Deadline 

During December, a statement was mailed to each member of The Florida Bar, except 
those in military service. Please communicate immediately with the headquarters office 
in the Supreme Court Building if you did not receive a 1958 dues statement. 

On January 6, a second dues notice will be mailed to all members whose dues checks 
were not received in the headquarters office by January 3. 

If payment is postmarked after 31 January 1958, a delinquent fee of $5.00 will be 
charged. The Integration Rule provides that a member suspended for non-payment of 
dues within ninety days after the posting of the notice must petition the Board of Gov- 
ernors for re-admission and, in the event said petition is acceptable to the Board, must 
pay a reinstatement fee of $10.00 in addition to all fees and charges owing by him. 
Nomination of President-elect 

Each year, a Presideni-elect shall be elected to take office as President-elect for the 
following year at the conclusion of the annual meeting following election. The President- 
elect shall take office as President at the conclusion of the year following his term as 
President-elect. 

Under Article IV of the By-laws, “any active member of The Florida Bar in good 
standing may be nominated as a candidate for President-elect by petition signed by not 
less than twenty-five other active members of The Florida Bar in good standing. Such 
nominating petitions shall be filed with the Executive Director at the headquarters office, 
or shall be postmarked, prior to February 15. Nominees shall endorse their written accept- 
ance upon such petition. No member shall sign more than one nominating petition, but 
signers need not reside in the same judicial circuit as the candidate. 

“At a meeting prior to February 15 of each year, the Board of Governors shall 
nominate by a majority vote two active members of The Florida Bar in good standing 
as candidates for President-elect, who shall not reside in the same judicial circuit.” 

All nominees will be listed alphabetically on the official ballot. 


Nomination of Representatives on the Board of Governors 

The Board of Governors, as the governing body of The Florida Bar elected by the 
active members, is vested with exclusive power and authority to formulate, fix, determine, 
and adopt matters of policy concerning the activities, affairs, or organization of The 
Florida Bar, subject only to limitations imposed by the Integration Rule. 

The Rule provides for election of representatives in even-numbered circuits in 1958, 
to take office in the administrative year which starts at the conclusion of the annual 
meeting next May. Thus there will be one vacancy each in the Second, Eighth, Tenth, 
Twelfth, Fourteenth and Sixteenth Circuits and two vacancies each in the Fourth and 
Sixth Circuits. 

The members of the Board of Governors from each circuit shall be nominated and 
elected by the active members in such circuit, to hold office for two years and until a 
successor is elected and qualified. 

Nominations shall be made by written petition signed by not less than five active 
members of The Florida Bar in good standing. Any number of candidates may be 
nominated on a single petition, and any number of petitions may be filed, but all 
candidates named in a petition and all members signing such petition shall be residents 
of the judicial circuit which the candidate is nominated to represent, and shall be active 
members of The Florida Bar in good standing. Nominees shall endorse their written accept- 
ance on such petitions. All nominating petitions shall be filed with the Executive Director 
at the headquarters office, or shall be postmarked, prior to 15 February 1958. 

For further details, please see Article III of the Integration Rule and of the By-laws 
of The Florida Bar. 
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February Deadline On 


National Media Awards Program 


NATIONAL public service awards pro- 

gram in recognition of “outstanding 
contributions” by the press, radio, television 
and motion picture industry to public 
understanding of the nation’s legal and 
judicial systems is being inaugurated by 
the American Bar Association. 

Symbol of the awards will be an en- 
graved gavel. 

The awards program, which was author- 
ized by the ABA Board of Governors, is 
open to all representatives of the media of 
information and entertainment. Awards will 
be announced and presented at annual 
meetings of the Association, starting with 
the 81st convention in Los Angeles, Calif., 
next Aug. 25 to 29. 

The “American Bar Association Gavel” 
will be presented for noteworthy service 
on the part of the media in any of the 
following subject areas: 

— Increasing public understanding of the 
intrinsic values of our systems of law 
and justice. 

— Cooperating with the organized bar to 
improve court administration, or in 
other bar activities in the public in- 
terest. 

— Explaining the role of the lawyer in 
American life. 

An awards committee of five, including 

top officials of the ABA, will determine 
recipients. The committee has set February 


15, 1958, as the deadline for entries to be 
judged for awards to be presented in 1958. 

Articles or programs initiated during 1957 
will be eligible for award consideration, the 
committee said. The number of awards, if 
any, presented in any given year will be 
within the discretion of the judges. 

In the case of published articles, both 
the author and the newspaper or magazine 
publishing the material would be recog- 
nized. The inscribed gavel would be pre- 
sented to the author, with an appropriate 
certificate going to the publication itself. 
Similar dual awards may be made in the 
case of dramatic productions. 

In authorizing the inauguration of the 
national awards program, the ABA Board of 
Governors stated: 

“Legal subjects are being discussed and 
portrayed with increasing frequency by the 
media of information and_ entertainment. 
The American Bar Association wishes to 
recognize constructive efforts to inform peo- 
ple of the essential roles of laws and courts 
as bulwarks of a free society. We believe 
such efforts on the part of the Media are 
in the public interest also because they 
contribute to the aim of the bar to improve 
court administration and maintain high pro- 
fessional standards. The ABA awards are 
intended to accord national recognition to 
truly outstanding public service of — this 
type.” 


It is hardly necessary to assert that the bar has a responsibility to the public that 
is unique and different in degree from that exacted of the members of other profes- 
sions. This difference is symbolized in the requirement that every lawyer subscribe 
to an oath to support, protect and defend the constitution of the United States when 
he is admitted to practice. On the theory that he is such an important factor in the 
administration of justice this Court has held that a lawyer’s responsibility to the 
public rises above his responsibility to his client. The very nature of our democratic 
process imposes on him the responsibility to uphold democratic concepts regardless of 


how they affect the case in hand. 


—Opinion of the Florida Supreme Court, per Justice Glenn Terrell, as 
reported in 40 So. (2d) 902, 908. 
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The Florida Bar's 


State Award Program Continues 


Bar’s annual press award 
is entering its third successful year. 
Significant journalistic contributions made 
during the year will be recognized at The 
Florida Bar’s 1958 Convention, scheduled 
for May 15-18 at Bal Harbour, Miami Beach. 


Past winners have been The Tallahassee 
Democrat’s executive editor, Malcolm John- 
son, and Lawrence R. Thompson of the 
Miami Herald. Honorable mention went to 
Jane Wood, Miami Daily News; Lowell 
Brandle, St. Petersburg Times; Mabel Norris 
Reese, Mount Dora Topic; J. L. (Dixie) 
Smith, Miami Herald; James A. Clendenin, 
Tampa Tribune; Helen Coble, DeLand Sun; 
Norman I. Gelman, St. Petersburg Times; 
Stephen Trumbull, Miami Herald. 


Announcements to editors of newspapers, 
magazines, and other media in the State, 
have been sent as follows: 


“Please remind your staff writers of the 
Third Annual Press Award of The Florida 
Bar for the best story, feature, editorial, or 
series of articles published between April 
16, 1957, and April 1, 1958, in the news- 
papers of Florida aimed toward the public 
at large, dealing constructively with the 
administration of justice in this state. 


“1. The Florida Bar, official statewide 
organization of lawyers and judges, has put 
up the following prizes: a plaque to be 
presented to the winning newspaper, and a 
cash award of $200 and a suitable certificate 
te the writer or team of writers whose work 


was the basis for the award to the news- 
paper. Certificates of Honorable Mention 
will be given, in the discretion of The Flor- 
ida Bar, to the newspapers and writers 
whose pieces serve the purpose of the award 
well. The prizes will be awarded at the 
1958 annual convention of The Florida Bar. 

“2. In donating these prizes, The Florida 
Bar aims to better the administration of 
justice in our state by recognizing signifi- 
cant journalistic contributions. We propose 
to do this by encouraging writers and edi- 
tors to show the people how our system of 
justice works and how it may be made to 
work better. We encourage entries which 
describe the processes of justice or which 
may take sides, for or against, on some 
question within the field of the adminis- 
tration of justice. 

“3. Basis of judgment: accuracy, 
thoroughness, skill in translating legal prob- 
lems to laymen, public service, significance 
of the event, difficulty of the subject matter, 
enterprise, and originality. 

“4. Deadline: April 10, 1958. 

“5. Entries, without limitation to 
number, may be submitted by a newspaper, 
by the writer or writers, or by any organi- 
zation or person on their behalf, such as 
civic groups, local bar associations, or 
friends. We will try to keep the formalities 
down. To enter, send your tear sheets or 
clippings with covering letter to Robert C. 
Griffin, Assistant Director, The Florida Bar, 
Supreme Court Building, Tallahassee, 
Florida.” 


And if it is thus set apart as a profession, it must have traditions and tenets of 
its own, which are to be mastered and lived up to. This living spirit of the profession, 
which limits, yet uplifts it as a livelihood, has been customarily known by the vague 
term Legal Ethics. There is much more to it than rules of Ethics. There is a whole 
atmosphere of life’s behavior. What is signified is all the learning about the tradi- 
tions of behavior that mark off and emphasize the legal profession as a guild of 
public officers. And the apprentice must hope and expect to make full acquaintance 
with this body of traditions, as his manual of equipment, without which he cannot 
do his part to keep the Law on the level of a profession. 


—John H. Wigmore, former Dean of the Northwestern University Law 
School, in Introduction to Orrin N. Carter’s Ethics of the Legal Profession 
(1915, published by the Northwestern University Press), page xxiv. 
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OPINION 


THE STATE OF FLORIDA, ex rel, 


IN THE SUPREME COURT OF FLORIDA 
JULY TERM, A. D. 1957 


WALTER G. ARNOLD, Relator, = 
— vs — said CASE NO. 28,912 

P. B. REVELS, as Judge of the Circuit Court sis 

in and for Volusia County, Florida, Respondent. sg 


Opinion filed December 11, 1957 
A case of original jurisdiction — Prohibition 
Chester Bedell, for Relator 


Richard W. Ervin, Attorney General and Reeves Bowen, Assistant Attorney General, for 


Respondent 


DREW, J. 


On the suggestion of Walter G. Arnold 
this Court issued its rule nisi in prohibi- 
tion, directed to the trial court, to show 
cause why it should not be prohibited from 
proceeding further in the prosecution of 
relator on a charge of bribery. We now 
consider the matter on respondent’s motion 
to quash and return to the rule. 

November 30, 1956 William Judge, state 
attorney for the seventh judicial circuit, 
filed an information in St. Johns County 
against Walter Arnold, a member of The 
Florida Bar, and another, charging that 
they did, on November 30, 1956 corruptly 
offer a bribe of $2500 to William Judge as 
state attorney to influence his official action 
in connection with the continuance of cer- 
tain criminal cases then pending in St. 
Johns County. 


On December 6, 1956, the state attorney 
filed a motion for disbarment of Arnold 
under Chapter 454 Florida Statutes 1955, 
charging him with the same act of bribery 
which was the basis of the November 30th 
bribery information. Arnold served his 
sworn answer to the disbarment motion on 
December 15, 1956. On December 31, 1956 
James McEwen, as state attorney (trans- 
ferred by order of the Governor to act in 
place of William Judge as state attorney 
for the bribery investigation), entered a 
nolle prosequi to the November 30th infor- 
mation. On the same day, December 3\st, 
McEwen filed an information in Volusia 
County charging the same act of bribery, 
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but changing the date from November 30th 
to November 29th, and changing the place 
from St. Johns County to Volusia County. 
Arnold moved to quash the December 31st 
information for the same basic reasons 
urged now in this proceeding but the trial 
judge denied the motion. 


Arnold argues that since the disbarment 
proceeding was based on a charge of bri- 
bery and he was required by Sec. 454.25 
Florida Statutes 1955 to answer under oath 
to such charge, his answer disclosing rele- 
vant matter which might tend to incrimin- 
ate him in a_ criminal prosecution for 
bribery provided him immunity from such 
prosecution under Sec. 932.29 Florida Sta- 
tutes 1955, reading as follows: 


“No person shall be excused from at- 
tending and testifying, or producing any 
book, paper or other document before 
any court upon any investigation, pro- 
ceeding or trial, for a violation of any 
of the statutes of this state against brib- 
ery, burglary, larceny, gaming or gam- 
bling, or of any of the statutes against 
the illegal sale of spirituous, vinous or 
malt liquors, upon the ground or for the 
reason that the testimony or evidence, 
documentary or otherwise, required of 
him may tend to convict him of a crime 
or to subject him to a penalty or for- 
feiture, but no person shall be prose- 
cuted or subjected to any penalty or 
forfeiture for or on account of any trans- 
action, matter or thing concerning which 
he may so testify or produce evidence, 
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documentary or otherwise, and no testi- 
mony so given or produced shall be re- 
ceived against him upon any criminal 
investigation or proceeding.” 


We think this case may be disposed of 
by a determination of whether the disbar- 
ment proceeding based on a bribery charge 
is an “investigation, proceeding or trial, for 
a violation of any of the statutes of this 
state against bribery” within the meaning 
of Sec. 932.29 F.S. We think it clear that 
the disbarment proceeding is not within the 
statutory scheme. An alleged act of bribery 
is the basis upon which rests the proceed- 
ing against Arnold for disbarment; never- 
theless the proceeding is for disbarment, not 
for bribery. In this conclusion we are not 
making a play on words. The nature of 
the proceeding in its natural place within 
the governmental structure of the state is 
the important factor for purposes of apply- 
ing the immunity statute. The immunity 
statute is designed to force revelations 
from people who would otherwise have 
available the protection of organic safe- 
guards against self incrimination, — the 
force being justified in the designated in- 
stances by removal of the possibility of re- 
sulting prosecutions, penalties or forfeitures 
which the organic safeguards were designed 
to prevent. See the historical discussion in 
State ex rel. Mitchell v. Kelly, 71 So. 2d 
887 (Fla. 1954). In other words the state 
must be seeking in a given proceeding a 
particular type of information and using the 
power of the sovereign to force the desired 
revelations. The cases in this Court have 
narrowly construed Sec. 932.29 in  situa- 
tions analogous to the case at bar where 
the issue has been the applicability of the 
immunity statute rather than the scope of 
the immunity once application is deter- 
mined. Johns v. State, 157 Fla. 721, 27 So. 
2d 75 (1946); State ex rel. Benemovsky v. 
Sullivan, 37 So. 2d 907 (Fla. 1948). In 
Johns v. State, supra, it was held that a 
preliminary hearing or investigation upon 
a charge of murder in the first degree 
which elicited information from informant 
about his connection with the conduct of 
a lottery was not a proceeding under the 
terms of Sec. 932.29 which would immunize 
informant from prosecution for the offense 
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of conducting a lottery. It was held in State 
ex rel. Benemovsky v. Sullivan, supra, that 
an investigation into criminal communism 
was not the type proceeding to bring about 
an application of the immunity statute, 
and therefore, the witness could properly 
invoke her privilege against self incrim- 
ination as a basis for refusing to answer. 
Although the latter case is not completely 
analogous, it points out the course which 
Arnold should have followed, had he de- 
sired to refrain from making particular 
sworn answers to the disbarment motion. 
He should have invoked his privilege against 
self incrimination guaranteed by Florida 
Constitution, Declaration of Rights Sec. 12. 
See Sheiner v. State, 82 So. 2d 657 (Fla. 
1955). 


Arnold argues that Hagerty v. Southern 
Bell Telephone & Telegraph Co., Inc., 145 
Fla. 51, 199 So. 570 (1940) is contrary to 
the position we adopt, but that case simply 
held that a party seeking relief in equity 
must reveal the material facts upon which 
his relief depends. The dictum that the in- 
formation could be elicited under what is 
now Sec. 932.29 must be disregarded. 
Moreover, the passing remark of a trial judge 
citing the Hagerty case, which is included 
in Lewis v. Lewis, 73 So. 2d 72 (Fla. 1954), 
in a quotation designed to reveal other 
facts, is not to be treated as authority for 
relator’s contention. In Boynton v. State, 
75 So. 2d 211 (Fla. 1954), also relied on 
by Arnold, this Court reversed the trial 
court and thus in effect rejected a position 
closely analogous to Arnold’s, taken by 
the State to support the action of the trial 
court. The state contended that the de- 
fendants were required to admit or deny 
each charge in a complaint to enjoin a 
nuisance and since every allegation per- 
tained to the gambling activities of de- 
fendants, Sec. 932.29 applied. Nothing in 
the opinion in Boynton v. State, supra, can 
be interpreted as supporting the conten- 
tions made therein by the state. 


The rule nisi in prohibition is quashed. 


THOMAS, THORNAL and O'CONNELL, 
JJ., concur 


TERRELL, C. J., HOBSON and ROB- 
ERTS, JJ., dissent 
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OF 


List of Current Applicants 


For Admission to The Florida Bar 


PPLICANTS CURRENTLY SEEKING admission to The Florida Bar, as of December 17, 1957, 
have submitted general information to the Florida Board of Bar Examiners, including 


their school and date of graduation. 


Members of The Florida Bar are urged to communicate with the Florida Board of Bar 
Examiners, Supreme Court Building, Tallahassee, Florida, commenting on the fitness and 
qualifications of these applicants for admission to The Florida Bar. 

All information will be treated as confidential. 

The list of applicants, arranged alphabetically, by states, is as follows: 


FLORIDA 


Apalachicola 
Shuler, Alfred O'Neal, U. of Fla. 2/58 


Bradenton 
Young, Walter Reed, U. of Louisville 7/56 


Bunnell 
Bielejeski, John, Jr., U. of Fla. 2/58 


Clearwater 
Barber, Charles Felix, U. of Fla. 2/58 
Hogan, William Elwood, Jr., Stetson, 2/58 
McFarland, Donald Otis, U. of Fla. 2/58 
Cocoa 
Jackson, Edward McCulloch, U. of Fla. 2/58 


Coconut Grove 
Shaffner, Jerrold Eugene, U. of Miami 8/54 


Coral Gables 
Albert, Eugene Marvin, U. of Miami 2/58 
Berger, Robert Benjamin, U. of Miami 2/58 
Braun, Arnold Barrauch, Syracuse U. 6/53 
Carrero, Lenore Edith (Miss), U. of Miami 8/57 
Epstein, Carl David, Boston U. 6/41 
Fontaine, August S., U. of Miami 8/57 
Gale, John Galardi, U. of Miami 2/58 
Goldfarb, Max Aaron, U. of Miami 2/58 
Jones, Fred A., Jr., U. of Miami 8/56 
Jones, Robert Sydney, U. of Miami 2/58 
Knecht, Harold Charles, Jr., U. of Miami 2/58 
Lance, Thomas Leland, U. of Miami 2/58 
Lessne, Marvin, U. of Miami 8/57 
Michelman, Carlyle, U. of Michigan 6/32 
Polur, Sam, U. of Miami 2/58 
Reid, Philip Howard, Jr., U. of Miami 2/58 
Robins, Harvey Earl, U. of Miami 2/58 
Silverstein, Howard, U. of Miami 8/57 
Stecko, Michael La Max, U. of Miami 6/57 
Wherry, Kendell Wooldridge, U. of Miami 8/57 

Daytona Beach 
Salomon, Ferdinand Lewis II, U. of Virginia 

2/58 

Tucker, James Henry, Stetson 2/58 

Delray Beach 
Adams, John Ross, U. of Florida 2/58 
DiMarco, Gino J., St. Johns U. 6/39 

Dunedin 
Baird, Charles Steele, U. of Virginia 2/58 
Fox, Roland, Ohio State U. 6/54 
Miller, Addie Tettlebach (Mrs.), Baldwin-Wal- 

lace 6/25 

Fort Lauderdale 
Bordeman, John Charles, U. of Miami 2/57 
Calhoun, John Collier, U. of Florida 2/58 
Canouse, Joseph Patrick, Notre Dame 6/54 
Dover, Willard DeWayne, U. of Minnesota 6/57 
Edge, Earnest Carl, U. of Florida 2/58 
Gustafson, Arthur Philip, (no LL.B. received) 
King, Robert Augustus Charles, Cornell U. 6/54 
aes Salvador Garcia, Brooklyn Law School 
Marshall, William Simmonds, Harvard 6/48 
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Milanick, Emil A., Temple U. 6/49 

Wisner, Carl V., Jr., U. of Chicago 6/28 

Yaeger, Erwin Albert, George Washington U. 
6/38 


Fort Myers 

Holdcraft, George Francis, Jr., 
Law School 6/40 

Fort Pierce 
Cunningham, 

Gainesville 
Arpaia, Frank Vincent, U. of Florida 2/58 
Hollingsworth, Frederick Eugene, U. of Florida 


South Jersey 


Thomas James, Howard U. 6/57 


Jennings, Lester Windsor, U. of Florida 2/58 
Kendall, Aubrey Valentine, U. of Florida 2/58 
McAliley, Charles Childs, U. of Florida 2/58 
McCormick, Allen Kendrick, U. of Florida 2/58 
Peeples, Lindsay Grant, U. of Florida 2/58 
Wood, Edmund Lorin, U. of Florida 2/58 
Green Cove Springs 
Norton, James Thomas, U. of Alabama 8/57 


Groveland 
Roberts, Arthur Ernest, U. of Florida 2/58 


Hialeah 
Anderson, William John, Northwestern Univ. 
6/51 


Toth, Andy James, U. of Minnesota 6/33 


Hollywood 
Bloomfield, David L., Suffolk U. 2/28 
Carlile, Robert Toy, U. of Florida 2/58 
Weir, Angeline Gaglio (Mrs.), U. of Miami 2/58 


Jacksonville 

— Lawrence William, Jr., U. of Florida 
/ 

Craig, Douglas Broward, Harvard 6/53 
Crosby, James Ellis, Jr., Emory U. 6/56 
Durrance, Eugene Edward, U. of Florida 8/57 
Greene, Thomas Harold, Stetson 2/58 
Johnson, Earl Mayberry, Howard U. 6/57 
Presser, Edwin, U. of Florida 2/58 
Stelljes, George, Jr., U. of Georgia 6/53 
Thomas, Leonard Whitman, U. of Florida 2/58 
Vance, James Walter, U. of Florida 2/58 
Yeager, Floyd George, U. of Florida 2/58 


Jupiter 

Weeks, Alfred, Jr., Cornell U. 6/53 
Key West 

Rivero, Ernesto Augusto, U. of Miami 6/56 
Lakeland 


McPherson, Jack Barrett, Stetson 2/58 


Lantana 
Jarvinen, Toivo J., U. of Michigan 8/44 


Leesburg 
Durden, James Warren, Howard 6/56 
Madison 
Rowe, Randell Hendricks, Jr., Cumberland U. 
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Miami 
Amari, Philip Silvio, U. of Miami, 2/56 
Amoon, Henry Anthony, U. of Miami 2/58 
Barket, George Essie, U. of Miami 2/57 
Buchanan, Talmadge Alexander, Jr., U. of 
Miami 2/56 
Caterino, Anthony Joseph, U. of Miami 2/56 
Cleary, Kenneth Woodrow, Wayne U., 6/49 
Collins, Ephraim, U. of Miami, 8/57 
Davis, Robert Alvin, U. of Miami, 2/57 
Dimino, Joseph Aloysius, Fordham U. 6/38 
Doddo, Michael Edward, U. of Miami 6/57 
Druckman, Ira Jay, U. of Miami 8/57 
Filippini, Angelo Anthony, U. of Miami 2/58 
Friedman, Malcolm Harvey, U. of Miami 2/58 
Friedman, Robert Joseph, U. of Miami 2/58 
Haddad, John Michael, Suffolk U. 6/41 
Hall, Clarence Earl, U. of Miami 2/56 
Hall, Vincent Thomas, U. of Miami 2/58 
Hopkins, Alfred Irwin, Harvard U. 6/51 
Horner, Charles Emerson, U. of Miami 2/53 
Husak, Edward, U. of Miami 6/52 
Irvin, Robert Benjamin, Boston U. 6/48 
Kanner, Richard Aaron, U. of Florida 2/58 
Kelly, Charles Maurice, U. of Miami 2/58 
Kessler, Betty (Miss), U. of Miami 2/58 
Krain, John, U. of Miami 6/57 
Krefetz, Joseph, St. Johns U. 6/30 
Lane, John Thomas, U. of Miami 8/57 
Ligman, Daniel V., U. of Miami 6/55 
Livedis, Philip Arion, U. of Miami 2/58 
Lovell, Harold Irving, Jr., U. of Miami 6/57 
Lunny, Donald Joseph, U. of Florida 2/58 
Mendez, Jose Roberto, U. of Miami 6/57 
Morphonios, Ellen J. (Mrs.), U. of Miami 6/57 
Norwood, William Cocke, U. of Miami 2/58 
Onett, George Luis, U. of Miami 2/58 
Papy, Hugh Russell, U. of Miami 6/57 
Paskay, Alexander, U. of Miami 2/58 
Paterna, Anthony Francis, U. of Miami 2/58 
Plager, Sheldon Jay, U. of Florida 2/58 
Reasbeck, James Milton, U. of Miami 8/57 
Reiseman, Harvey I., U. of Miami 2/58 
Riley, Theodore, U. of Miami 6/57 
Rothenberg, Barrett Melvin, U. of Miami 8/57 
Russo, Andrea Henry, U. of Miami 8/56 
Salyers, Charles David, U. of Miami 2/57 
Shaw, Richard Lucius, U. of Florida 2/58 
Spatz, Carl Abraham, Harvard U., 6/53 
Spellacy, John Frederick, U. of Miami 2/58 
Stafford, Forney Braddock 7/57 
Sulli, Andrew, U. of Miami 2/58 
Taylor, Charles Franklin, U. of Miami 8/56 
Thomas, Fayes Farris, Jr., Mercer U., 6/55 
Tsouprake, Ted Eleftherios, U. of Miami 8/57 
Williams, Frances Sanders (Mrs), U. of Miami 
8/56 
Miami Beach 
Ankus, Jack, Univ. of Miami 2/58 
Blacker, Melvin R., U. of Richmond 8/48 
Colen, Edwin Donald, U. of Miami 6/57 
Freidus, Bertha (Mrs.), U. of Miami 2/58 
i Estelle Gruber (Mrs.), Syracuse U. 
6/ 
Goldman, Samuel Zachary, Geo. Wash. U. 5/51 
Goodman, Milton Charles, U. of Miami 6/57 
Katcher, Gerald David, Yale U. 6/50 
Krensky, Herbert Frederick, U. of Miami 2/58 
Lazarus, Malcolm H., Harvard U. 6/57 
Marko, Paul M. III, U. of Miami 8/57 
Meringoff, Saul Solomon, U. of Miami 2/57 
Rose, Donald Spencer, U. of Miami 6/57 
Silverstein, Howard Leonard, U. of Miami 8/57 
Soren, Elias, Brooklyn Law School 8/51 
Zeiger, Frederick, Brooklyn Law School 6/37 
Miami Springs 
Fistori, Arthur John, American U. 6/54 
Monticello 
Anderson, Charles Christopher, U. of Tennes- 
see 8/57 
North Miami 
Finney, John E., Ohio Northern U. 3/51 


North Miami Beach 
Hoss, Marvin Allen, U. of Miami 8/57 
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Levy, Ronald Glenn, U. of Miami 2/58 
Solomon, Joseph W., U. of Michigan 6/31 
Orlando 
Burke, Norman Francis, Boston U. 6/56 
Gierach, Elroy Julius, U. of Wisconsin 2/57 
Gray, John Charles McNeil, U. of Florida 2/58 
Heil, William Fredrick, U. of Detroit 6/50 
Mateer, William George, U. of Michigan 8/57 
Muszynski, Bernard Casper, U. of Florida 2/58 
Russ, James Mattias, Georgetown U. 10/57 
Stone, Floyd R., Detroit College of Law 6/43 
Sully, Thomas Alfred, Jr., U. of Virginia 6/56 
Palm Beach 
Cohen, Carl, Harvard U. 6/57 
Moore, Reid Francis, Chattanooga College of 
Law 6/34 


Perry 

Westberry, John Lovett, U. of Florida 2/58 
Plant City 

Trinkle, Robert Smith, U. of Michigan 2/58 
Quincy 

Davis, Hal Alexander, U. of Florida 2/58 
St. Cloud 

Smith, Norman Joseph, U. of Florida 2/58 
St. Petersburg 

Dean, Earnest Welborn, Jr., Emory U. 3/54 

Fearns, Alan Edmund, Stetson 2/58 

Fischer, Arthur H., John Marshall Law School 
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Green, Oliver Lain, Jr., Stetson 2/58 

Hunnicutt, Lemuel S., Stetson 2/58 

Jagger, Robert Edwin, Stetson 2/58 

Raney, Roy Eugene, U. of Cincinnati 6/37 

Ryan, William Robert, Stetson 5/57 

Sohon, Irving, Columbia U. 6/25 

Strode, William Clay, Stetson 2/58 

Widener, Seth Grenell, Albany Law School 6/19 
Salerno 

McRoberts, Robert Francis, Jr., Fordham U. 

6/56 

Sarasota 

Field, Edward Harper, U. of Florida 2/58 

Holroyd, Frank Jackson, Jr., U. of N. C. 6/56 

Moxley, Charles Whaley, Georgetown U. 6/21 
Stuart 

Wildman, James Grant, Wash. & Lee 2/49 
Surfside 

Diamond, James Leonard, Boston U. 6/53 

Gilman, Daniel L., New York U. 6/48 
Tallahassee 

Richardson, James Jackson, U. of Florida 2/58 
Tampa 

Clark, Thomas Alonzo, U. of Georgia 8/49 

Gonzalez, Jose Alejandro, Jr., U. of Florida 8/57 

Grotke, Lewis Evan, Albany Law School 6/55 

Hughes, Stephen D., U. of Virginia 6/55 

Johnson, Lucius Counts, U. of Florida 8/57 

Jones, Everett Quincy, Stetson 2/58 

Kemker, George Harry, Vanderbilt U. 6/54 

Luckey, Judge Curtis, Jr., U. of Georgia 6/57 

Marten, James Francis, Georgetown U. 10/54 

McDonough, James B., Jr., Yale U., 10/26 

Rigau, Abel Henry, U. of Miami 6/55 

Sessums, Thomas Terrell, U. of Florida 2/58 

Spicola, Joseph G., Jr., U. of Florida 2/58 

Tavares, Raymond Augustus, U. of Miami 8/57 

Wilkinson, Marcus Aurelius III, U. of Miami 


Winn, George Carroll, Tulane U. 6/54 
Yado, Jesus III, U. of Florida 2/58 
Vero Beach 
Callaghan, Nicholas P., Fordham U. 6/26 
Sullivan, Charles Anderton, U. of Miami 8/57 
Warrington 
a Robert Francis Golden, Boston College 
/54 


West Hollywood 

Kennedy, Philip Dalton, Jr., U. of N. C. 6/42 
West Palm Beach 

— Bryan Ludlow, Cleveland Law School 
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Gidansky, Herbert Leonard, Harvard U. 6/57 
Johnston, Harry Allison II, U. of Florida 2/58 
Phillips, Walter Ray, Emory U. 6/57 

Potter, Paul Willson, Jr., Stetson 2/58 


OUT-OF-STATE 


ALABAMA 
Birmingham 
Foss, George Bridges, Jr., Duke U. 6/51 
Montgomery 
Akers, George Martele, U. of Alabama 1/50 


CONNECTICUT 

Bristol 

Hanrahan, Louis Fleming, U. of Connecticut 
6/46 


DISTRICT OF COLUMBIA 
Washington 

Barresi, Thomas Jackson, U. of Miami 6/55 

Mellon, Leonard Richard, Georgetown U. 2/58 
GEORGIA 
Atlanta 

Bennett, Jesse Julian, U. of Georgia 6/48 
ILLINOIS 
Chicago 

Elkin, Sidney, Northwestern U. 6/54 

Fishman, Ronald S., Northwestern U. 6/57 
Urbana 

Hedge, Joseph S., U. of Illinois 6/46 
INDIANA 
Gary 

Sparber, Byron Lee, U. of Michigan 8/57 
KANSAS 
Emporia 

Tillotson, Stephen Alexander, Washburn U. 6/57 
MASSACHUSETTS 
Brookline 

Kozol, Joel Asher, Harvard U. 6/54 
MICHIGAN 
Ferndale 

Hackett, Darrel Robert, Wayne U. 6/56 
MISSISSIPPI 
Hattiesburg 

Gibbs, Tyrus Cobb, U. of Mississippi 6/50 
West Point 

Edwards, Arthur Martin Jr., U. of Mississippi 

5/53 

MISSOURI 
Fayette 

Hill, Forrest Leroy, U. of Kentucky 6/53 


UNITED INVESTIGATORS 
DETECTIVE AGENCY 
P. O. Box 709 
Lakeland 


Phone MU-8-2764 
An organization of 


former intelligence agents 


Kansas City 
Swanson, Carl D., Wash. & Lee U. 6/57 


NEW JERSEY 
Belleville 
Cardozo, Joseph Lopez, Jr., Stetson 2/58 
Palisades Park 
Romano, Frank, New Jersey Law School 6/29 
Teaneck 
John, Mark William, Harvard U. 6/57 
Mendez, John D., John Marshall (N.J.) 6/38 


NEW YORK 
Brooklyn 
Blonstein, Charles Marvin, New York U. 9/57 


Kerr, David Clement Gordon, New York U. 
Navarra, Joseph Christopher, Brooklyn Law 
School 6/31 

Elmira 


Mathews, John Alfred, New York Law School 
6/10 


Gloversville 
Antevil, Howard Martin, Yale U. 6/30 
Monticello 


Oppenheim, Stephen Low, Cornell U. 6/56 
New York 

Eichel, Charles Richard, New York U. 6/57 

Winter, Robert Lewis, U. of Miami 8/57 
Syracuse 

Curtis, Clinton Austin, Stetson 2/58 


NORTH CAROLINA 
High Point 


White, William Wray, Jr., Wake Forest 6/54 
Shelby 


McCurry, Edgar Woodfin, Jr., U. of N. C. 2/58 
OHIO 
Cincinnati 


Geygan, James Joseph, U. of Cincinnati 2/43 
Columbus 


Hopping, Wade Lee, Ohio State U. 6/55 


PENNSYLVANIA 
Glassport 


Katz, Sherman Aaron, Geo. Wash. U. 6/55 
Philadelphia 


Di Nardo, Thomas Camillo, Temple U. 2/32 
TENNESSEE 
Cookeville 

Langford, Elmer Dean, Stetson 2/58 
Kingsport 

Reams, Hugh Etherton, Duke U. 6/50 
VIRGINIA 
Falls Church 

Roberts, Howard Stowe, Geo. Wash. U. 2/58 
Harrisonburg 

Conrad, Samuel Pasco, 
WASHINGTON 
Seattle 

Baugh, Hale, U. of Florida 6/57 
WISCONSIN 
Milwaukee 

Equitz, Howard C., Marquette U. 6/55 


(no LL.B. received) 


NOTICE OF MEETING 


Committee on 
Continuing Law Reform 


Chairman Fred B. Noble has called a meet- 
ing of the Committee on Continuing Law 
Reform for 10 A. M., January 31 - February 1, 
1958, in the George Washington Hotel, 
Jacksonville. 
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To All Active Members of 
The Florida Bar 


Are you eligible for coverage under the 
GROUP PLAN OF DISABILITY INSURANCE 
Proposed by 
The Metropolitan Casualty Insurance Company of New York 
| and the 
Commercial Insurance Company of Newark, N. J. 
and approved by the 
BOARD OF GOVERNORS 
of 
THE FLORIDA BAR 
As recently as November 23, 1957? 


The above-mentioned Companies made an offer 
which in certain respects is due to terminate at 
the close of March 31, 1958. 


If you are eligible for coverage make applica- 
tion for protection under the plan sending such 
application to one of the administrators listed 


below. 
Baker Insurance Agency Charles W. Hale, Sr. 
212 E. Jefferson St. 2012 Ponce de Leon Blvd. 
Tallahassee, Florida Coral Gables, Florida 
Cabco-Hoag Corporation Wan. 
37 E. Central Ave. 
Oriande. Florida 115 E. Lafayette St. 
Tampa, Florida 
Elton Cary 
Adae & Hooper The Robert Travis Agency 
1500 Alton Rd. P.O. Box 6556 
Miami Beach 39, Florida Jacksonville 5, Florida 


January, 1958 31 


4 
| 
| 
J 
i 
| 


"ie special world your little 
one lives in is only as secure as you make it. Security be- 
gins with saving. And there is no better way to save than 
with U.S. Savings Bonds. Safe—your interest and princi- 
pal, up to any amount, guaranteed by the Government. 
Sound— Bonds now pay 34% when held to maturity. 
Systematic—when you buy regularly through your bank 
or the Payroll Savings Plan. It’s so convenient and so wise 
—why not start your Savings Bonds program today? Make 
life more secure for someone you love. 


The U. S. Government does not pay for this advertisement. It is donated 
by this publication in cooperation with the Advertising Council and the 
Magazine Publishers of America. 
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Round-up of 


State Legal Institute Programs 


HE Dave County Bar Association, under 

the auspices of the Committee on Le- 
gal Institutes of The Florida Bar, of which 
C. Clyde Atkins is Chairman, conducted a 
legal clinic Saturday, November 23, at the 
Elks Auditorium at Miami. The Committee 
on Legal Clinics of the Dade County Bar 
Association, of which Herbert U. Feibelman 
is chairman, arranged and conducted the 
program. The subject was the new Rules 
of Florida Appellate Procedure. Honorable 
E. Harris Drew, a member of the Florida 
Supreme Court, who was in charge of draft- 
ing the Rules, and Honorable Tillman Pear- 
son, member of the Court of Appeal of the 
Third District, were the principal speakers. 
W. O. Mehrtens, who was a member of the 
committee from The Florida Bar which col- 
laborated with the Supreme Court in draft- 
ing the Rules, acted as moderator. 

January 10-11 saw members of the Real 
Property, Probate and Trust Law Section 
in Miami Beach for an Institute which 
featured Prof. Ralph W. Aigler, of the Uni- 
versity of Michigan Law School. He spoke 
on “A Marketable Title Act and What It 
Will Do For Florida.” 

February 14-15, at the University of 
Florida in Gainesville, a Statewide Institute 
of attorneys interested in developing final 
Florida Title Standards will be held. The 
General Extension Division of Florida is 
cooperating with The Florida Bar’s Real 
Property, Probate and Trust Law Section 
in the educational effort. Notable out-of- 
state authorities who will speak at the 
two-day meeting include: 

John C. Payne, Professor of Law at the 
University of Alabama; Ray L. Potter, De- 
troit, and Lewis M. Simes, University of 
Michigan professor of law. 

On March 12-14, in Tallahassee, the 
Florida A & M University College of Law 
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holds its Institute on Uniform State Laws, 
conducted in cooperation with The Florida 
Bar. Guest speakers who have accepted an 
invitation to speak at this Institute include: 

Dean Elwood Hettrick, Boston Univer- 
sity Law School; Professor Paul Hartman, 
Vanderbilt Law School; Professor Robert 
Braucher, Harvard University Law School; 
Professor Martin Domke, New York Uni- 
versity Law School and Director of Legal 
Research, American Arbitration Association; 
Professor Leo L. Kerford, South Carolina 
State Law School; Dr. George M. John- 
son, Dean of the Howard University Law 
School. 

A Medico - Legal Symposium has been 
tentatively scheduled for Tampa, March 
14-15. It will be conducted in cooperation 
with the Florida Medical Association, and 
Ben Sheppard, LL.B., M.D., of Miami, has 
been named chairman of the two-day pro- 
gram. 

On March 22, in Daytona Beach, the 
Volusia County Bar Association will con- 
duct a double-barrelled program, “Bread 
and Butter Approach to Real Estate Trans- 
actions,” and “Evaluation of Personal In- 
jury Actions.” 

Also planned for March 22 at the Yacht 
Club in Lakeland, by the Tenth Judicial 
Circuit Bar Association, is a Law Institute 
to be devoted to general subjects of interest 
to attorneys. William K. Love, of Lakeland, 
will be general chairman. 

Two Institutes, now in the planning 
stage, are tentatively scheduled in the state, 
dealing with Subdivision Planning and 
Traffic Courts. Dates for these Institutes are 
tentative, with Subdivision Planning being 
set for February or March, in Miami. The 
Traffic Court Conference is planned for 
Fall. Other details will be announced in 
subsequent issues of THE JOURNAL. 
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February 14-15 


Gainesville Institute on 
Final Title Standards Set 


HE TITLE STANDARDS Institute, scheduled for February 14-15, will be sponsored by the 

Real Property, Probate and Trust Law Section of The Florida Bar through the General 
Extension Division of Florida in cooperation with the Eighth Judicial Circuit Bar Asso- 
ciation and the University of Florida College of Law. 


The Institute will be held at the University Auditorium, University of Florida, in 
Gainesville. 


All members of The Florida Bar, students in all law schools in Florida, abstractors and 
others who may benefit from the Institute are invited. A registration fee of $10.00 will 
be charged everyone attending, except law faculty and students. This registration fee will 
include the banquet to be held Friday night. Advance registrations are requested and 
should be accompanied with the fee remitted by check made payable to the General 
Extension Division of Florida, Tallahassee Office, 308 Westcott Building, Florida State 
University, Tallahassee. Registrants should make their own reservations at hotels or motels 
of their choice. Meals will be available at the University Cafeteria and the Student 
Service Center. 


The purpose of the Institute will be to develop final title standards for Florida. For 
more than two years the Real Property, Probate and Trust Law Section has been active 
in the planning and drafting of proposed standards for the State. The result of its work 
will be the principal subject of the Institute. 


All participants at the Institute will be performing a public service in the true sense 
by assisting the Section in developing standards that will improve conveyancing in Florida 
and benefit these who own or purchase real estate in the State. 


The program is as follows: 
Friday, February 14 


A.M. Presiding: Parks M. Carmichael, Chairman Institute Committee Real Prop- 
erty, Probate and Trust Law Section 

8:30 Late Registration, University Auditorium 

10:00 Welcome: Dr. J. Wayne Reitz 


President, University of Florida 
Response: Baya M. Harrison, Jr. 
President, The Forida Bar 
Announcements: John E. Miklos 
Coordinator, General Extension Division 
Remarks and Introduction of Speaker: 
Henry A. Fenn, Dean 
College of Law, University of Florida 


10:30 Address: What Should be Accomplished by Title Standards? 
Professor Lewis M. Simes 
College of Law, University of Michigan 

11:30 Working Panel Discussion: The Controversial Title Standards 


Moderator: David P. Catsman 
Members: Parks M. Carmichael, Guy Botts, A. G. Campbell, Jr., Paul 


Game, Howard Sapp, James W. Mahoney 
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12:30 Lunch 


P.M. Presiding: Professor Mandell Glicksberg 
College of Law, University of Florida 
2:00 Introduction of speaker 


Address: What Title Standards Will Not Accomplish 
And Use of Marketable Title Acts 
Professor John C. Payne, School of Law, University of Alabama 
: Coffee Break 
3:15 Working Panel Discussion continued 
7:5 Banquet, Hotel Thomas, Gainesville, Florida 
David P. Catsman, Chairman, Real Property, 
Probate and Trust Law Section, presiding 
Speaker to be announced. 
(This will be preceeded by a fellowship hour commencing at 6:15. Host— 
Righth Judicial Circuit Bar Association 


Saturday, February 15 


A. M. Presiding: J. R. Lowry, President, Eighth Judicial Circuit Bar Association 
9:00 Working Panel Discussion continued 

11:20 Coffee Break 

11:40 Introduction of Speaker: O. B. McEwan, President-elect 


The Florida Bar 
Address: The Practical Effect of Uniform Title Standards 
Ray L. Potter, Vice-President 
Burton Abstract & Title Company 
Detroit, Michigan 
12:30 Summation and Closing Remarks: David P. Catsman 
1:00 Adjournment 


PPP PP PPP PP PP PP PPP PPP PPP PP PPR PP 


RESERVE YOUR ROOMS TODAY! 


Adequate housing facilities are available in Gainesville at 
the following establishments if you act now. 
Arlington Hotel, 16S. W. Fourth Avenue, $3——$5 
Commercial Hotel, 116 S. Main Street, $3—$8 
Hotel Thomas, 615 N. E. Second Street, $3——-$15 
Plaza Hotel, 216 N. Main Street, $3——$6 
Primrose Hotel, W. University Avenue, $3—$6 
Whitehouse Hotel, 408 N. E. First Street, $3.50—$6 
Bambi Motel, S. W. 13th Street, $5—$6 
Casa Loma Lodge, Ocala Road, $6—$8 
Florida Motor Court, Ocala Road, $4—-$7 
Francisco Motel, Ocala Road, $4—-$7 
Gator Court, Ocala Road, $5—$8 
Hil-Top Motor Court, N. W. 13th Street, $3.50-—$7 
Motel Tabor, S. W. 13th Street, No singles; doubles $7 


Florida Union, University of Florida Campus, (only 5 rooms available) 
$4—$7.50 


EE PP PP PPP PPP PRP PRP PPP PPR 
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Thirteen Additional 


Title Standards Set for Study 


HE FOLLOWING STANDARDS are published as a continuation of the policy of the Real 
Property, Probate and Trust Law Section of The Florida Bar to publish uniform title 
standards for the purpose of inviting criticism. Thirty-one 
standards were published in the March, 1957, issue of THe FLorta 
Bar JouRNAL, 32 standards were published in the December issue 
and 13 standards are being published here. It is pointed out that 
these standards have not been adopted by the Board of Gover- 
nors as official uniform title standards, and they are presented 
here in order that you will make such comments and criticisms 
as you think necessary. Please direct all such to the undersigned, 
Chairman of the Real Property, Probate and Trust Law Section. 
All of the standards will be discussed at the Institute to be held 
CATSMAN in Gainesville on February 14 and 15, 1958. We urge your 
attendance and participation at that Institute. 

Davip P. CatsMAN, Chairman 


Sale of Real Property by Personal Representative 

STANDARD: WHERE THE WILL GIVES TO THE PERSONAL REPRESENTATIVE 
POWER TO SELL REAL PROPERTY, NO PRIOR AUTHORIZATION OR SUBSEQUENT 
CONFIRMATION BY THE COURT IS REQUIRED TO PASS TITLE TO THE PUR- 
CHASER. 


Problem: John Doe appoints Richard Roe as his executor in his will which contains the 
following provision: “I confer upon my executor full authority to sell and convey any 
part or all of my estate.” During the course of the administration of the estate, Richard 
Roe sold Blackacre to Simon Grant without authorization by the court or without confirma- 
tion after the sale. Blackacre was not homestead. Is the title of Simon Grant marketable? 
Answer: Yes. 


Authority: Fla. Statutes, 733.22, 1955. 
Redfearn, on Wills and Administration of Estates in Florida, 2nd Ed. p. 538 


Problem: John Doe is survived by his widow. At the time of the sale by Richard Roe, 
she had made no election to take dower and her statutory time for such election had not 
run. Is Simon Grant’s title marketable? 


Answer: No. In such a case, it is necessary that the widow consent to the sale or join 
with the personal representative in the execution of the deed. 
Authority: Fla. Statutes, 733.25, 1955. 


Satisfaction of Mortgage Held by Estate of Non-Resident Decedent 

STANDARD: THE SATISFACTION OF MORTGAGE MADE BY A FOREIGN PER- 
SONAL REPRESENTATIVE TO WHICH IS ATTACHED AN AUTHENTICATED COPY 
OF LETTERS SHOWING APPOINTMENT FOR MORE THAN THREE MONTHS AND 
WHERE NO ANCILLARY PROCEDURE HAD BEEN FILED IN THIS STATE MAY 
BE ACCEPTED AS A SATISFACTION OF MORTGAGE ENCUMBERING LANDS 
IN THIS STATE. 


Problem: John Doe, the owner of Blackacre, had mortgaged his property to Richard Roe, 
a resident of Georgia. Richard Roe died and no ancillary proceedings were taken out in 
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Guy W. Botts, Jacksonville, is a member of the Institute staff and will 
participate in the Friday morning panel discussion. Botts is currently 
Commissioner of Uniform Laws from Florida and served on the Board 
of Governors of The Florida Bar from 1954-56. 


Florida for a period of three months. John Doe obtained a satisfaction of mortgage from 
the foreign personal representative to which was attached a duly authenticated copy of 
the letters of administration showing appointment more than three months prior to the 
date of the satisfaction of mortgage. Is such satisfaction of mortgage valid in this State 
without ancillary administration? 

Answer: Yes. 


Authority: 734.30(3) Fla. Statutes, 1955. 


Right of Devisee Where no Order of Distribution Entered 

STANDARD: AN ORDER OF FINAL DISCHARGE OF THE PERSONAL REPRE- 
SENTATIVE VESTS FEE SIMPLE TITLE OF ESTATE PROPERTY IN DEVISEES. 
Problem: John Doe died devising Blackacre by his will to his son, Richard Doe. The 
estate was administered and a final discharge of the personal representative entered. There 
was no petition for distribution of assets of the estate. Richard Doe sold Blackacre to 
Simon Grant. Was Simon Grant’s title marketable? 

Answer: Yes. The better practice would be for the personal representative to apply by 
petition for an order authorizing him to surrender possession of the described real estate 
to the heir or devisee, and for such an order to be entered. 

Authority: 734.04 Fla. Statutes, 1955. 


Federal Estate Taxes on Entireties Property 

STANDARD: WHERE THE GROSS ESTATE OF A DECEDENT EXCEEDS THE 
EXEMPTION ALLOWED BY THE INTERNAL REVENUE CODE, THE LIEN FOR 
FEDERAL ESTATE TAXES IS RELEASED WHEN A SURVIVING TENANT OF AN 
ESTATE BY THE ENTIRETY SELLS THE LAND TO A BONA FIDE PURCHASER 


FOR AN ADEQUATE AND FULL CONSIDERATION IN MONEY OR MONIES 
WORTH. 


Problem: John Doe and Mary Doe, his wife, owned Blackacre, as an estate by the entirety. 
John Doe died leaving a gross estate of $120,000.00. Mary Doe sold Blackacre to Richard 


Roe. Isa release from Federal Estate taxes necessary? 
Answer: No. 


Authority: Sec. 827 (a) (b) of the Internal Revenue Code, as amended by Sec. 411 (a) 
of the Internal Revenue Act of 1942. 
Revenue Ruling 56-144 I.R.B., 1956-15 (p. 19) 


Discharge of State Estate Tax Lien 

STANDARD: A BONA FIDE PURCHASER FROM THE PERSONAL REPRESEN- 
TATIVE FOR AN ADEQUATE AND FULL CONSIDERATION IN MONEY OR 
MONIES WORTH TAKES TITLE TO PROPERTY FREE FROM THE LIEN OF STATE 
ESTATE TAXES. 

Problem: The personal representative of the Estate of John Doe sold by order of the 
court Blackacre, a part of the estate, to Simon Grant for a price shown to be equal in 
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Serving on the Institute program in Gainesville will be A. G. Campbell, 
Jr.. DeFuniak Springs. He is a past president of the Society of the Bar 
of the First Judicial Circuit and has served on title standards panels at 
past Institutes conducted in Pensacola and Tampa. 


amount to the appraisal placed on said property. Is Simon Grant’s title free from State 
Estate taxes? 


Answer: Yes. 
Authority: 198.22, Fla. Statutes, 1957 


Priority of Purchase Money Mortgage 

STANDARD: A MORTGAGE GIVEN BY A PURCHASER OF LAND EITHER TO THE 
SELLER OR TO A THIRD PARTY TO SECURE PART OF THE PURCHASE PRICE 
AT THE SAME TIME AND AS PART OF THE SAME TRANSACTION, IS A PUR- 
CHASE MONEY MORTGAGE AND AS SUCH IS ENTITLED TO SPECIAL PRIORITY. 


Problem: John Doe sells Blackacre to Simon Grant, who found it necessary to borrow 
part of the purchase price from Richard Roe. Grant gave a mortgage to Roe encumbering 
Blackacre. Examination of the record discloses judgments against Grant recorded prior 
to the time of the transaction. Is the mortgage superior to the judgments against Grant? 
Answer: Yes. Being a purchase money mortgage, the lien held by Roe was prior to the 
lien of the judgments. 

Authorities: Schilling vs. Bank of Sulphur Springs, 147 So. 218 

Chees vs. First National Bank of Gainesville, 83 So. 870 


Transfer of Lessee’s Interest 

STANDARD: A LEASEHOLD ESTATE IS FREELY ALIENABLE UNLESS THE 
LEASE PROVIDES OTHERWISE. 

Problem: John Doe leases a building to Richard Roe. The lease is silent on the subject 
of assignment thereof. May Roe sublease or assign his lease? 

Answer: Yes. Where the lease does not prohibit its assignment there is no restraint upon 
its alienation. 

Authority: Frisell v. Nichols, 114 So. 431 


Validity of Mechanic's Lien Incurred by Lessee as Against Lessor’s Interest 

STANDARD: MECHANICS’ AND MATERIALMEN’S LIENS FOR WORK DONE 
AND MATERIAL FURNISHED AT THE REQUEST OF A LESSEE MAY ENCUMBER 
THE TITLE OF THE LESSOR IN CASE THE LEASE CALLS FOR OR EVEN CON- 
TEMPLATES IMPROVEMENTS BY THE LESSEE. 

Problem: John Doe leased his land to Richard Roe under a lease which required the land 
to be improved within five years. The lease contained an express provision that Roe may 
not encumber Doe’s interest or subject it to mechanics’ liens. Richard Roe built a building 
and a materialman filed a lien against the land for non-payment by Roe. Is the lien 
enforceable against Doe’s interest? 

Answer: Yes. 


Authority: Anderson vs. Sokolik, 88 So. 2nd, 511 
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Dean Henry A. Fenn, College of Law. University of Florida. will make 
the opening remarks at the Gainesville Real Property Institute and will 
introduce Lewis M. Simes of the University of Michigan’s College of Law, 
who will give the Institute some of the answers on the question: “What 
Should be Accomplished by Title Standards?” Simes was influential in 


assisting the State Bar of Michigan in the publishing of Michigan Title 
Standards recently. 


Priority of Lease As Against Subsequent Mortgage 
STANDARD: A RECORDED LEASE IS AN ENCUMBRANCE ON THE TITLE 
SENIOR TO ALL SUBSEQUENT MORTGAGES BY THE LESSOR, SO THAT A 
FORECLOSURE OF SUCH SUBSEQUENT MORTGAGE DOES NOT AFFECT THE 
LESSEE WHO IS THEREFORE NOT A PROPER PARTY TO THE FORECLOSURE. 
Problem: John Doe leased his building to Richard Roe. The lease was recorded. John 


Doe later mortgaged the property to Simon Grant who foreclosed for non-payment on 
the mortgage. Will the foreclosure proceedings terminate Richard Roe’s tenancy? 


Answer: No. 
Authority: Jones vs. Florida Lakeland Homes, Co., 117 So. 228 


Description 

STANDARD: A LATENT AMBIGUITY IN THE DESCRIPTION IN A DEED SHOULD 
BE RESOLVED TO CONFORM TO THE INTENTION OF THE PARTIES. 
Problem: A government survey shows that the boundaries of Blackacre do not run due 
north and south or east and west. A deed is given conveying the south 100 feet of Blackacre. 
Is the most southerly 100 feet of Blackacre, the northern line of which is parallel to the 
southern line thereof, conveyed? 

Answer: Yes. 


Probating Errors in Dimensions 

STANDARD: WHERE THE TOTAL DISTANCE IN A BLOCK OF A RECORDED 
PLAT IS LESS THAN THE ACTUAL DISTANCE SHOWN BY A LATER SURVEY, 
THE SHORTAGE IS PRORATED BETWEEN ALL OF THE LOTS IN THE BLOCK. 


Problem: A recorded plat shows a block comprising of seven lots, each having a width 
of 100 feet. An actual survey shows that the aggregate frontage on the block is 693 feet. 
What are the actual dimensions of each lot in the block? 


Answer: 99 feet. The same rule would apply if the actual survey reveals that the distance 
in the block is more than 700 feet. 


Correcting Error in Name of Piat 

STANDARD: A CERTIFICATE BY THE CLERK OF THE COURT WILL, IN SOME 
CASES, CORRECT AN ERROR IN THE NAME OF THE PLAT. 

Problem: John Doe conveyed Blackacre which he owned describing it as Lot 1 in Block 
2 of Brownacre, Plat Book 20 at Page 35 of the Public Records of Dade County, Florida. 
The Clerk of the Court gave a certificate stating that the only Plat filed in Plat Book 20 at 
Page 35 was named “Blackacre.” Is a corrective deed necessary? 

Answer: No. The certificate would identify the recorded plat. 
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James W. Mahoney, Jacksonville, is chairman of the Real Property Sec- 
tion’s Legislative Subcommittee on Marketable Title Acts, in addition to 
being chairman-elect of the Section. He will serve as consultant on one 
of the major panel: discussions held on controversial title standards 
during the Institute. 


Abandonment of Street on Platted Land 
STANDARD: WHERE A STREET IS LEGALLY DISCONTINUED, THE ABUTTING 
OWNERS TAKE THE FEE TITLE TO THE CENTER OF THE STREET. 


Problem: Veronese Street was legally closed by the city. John Doe, who owned Blackacre 


which abutted on the street, claimed title to the middle of the street. Was John Doe’s 
claim of title valid? 


Answer: Yes. 


Authority: Florida Southern Railway Co. v. Brown, 1 So. 512 
Smith vs. Horn, 70 So. 4385 


Problem: The plat which originally layed out Veronese Street contained the following 
provisions: “Provided that if such use of any part thereof shall or may be discontinued 
by law, such part shall revert to said Coral Gables Corporation, its successors and assigns.” 
In such circumstances, will the claim of John Doe to the center of the street be valid? 
Answer: Yes. 

Authority: Servando Building Co. v. Zimmerman, 91 So. 2nd 289 


Affidavit 

STANDARD: WHENEVER POSSIBLE AND IN CONFORMITY WITH THE STAND- 
ARDS PROMULGATED HERE, THE EXAMINER SHOULD ACCEPT AND RELY 
ON AN AFFIDAVIT WHICH NEGATIVES A POSSIBLE DEFECT IN AN OTHER- 
WISE MARKETABLE TITLE. 


Problem: Blackacre was conveyed to S. Grant. Later a conveyance appears from Simon 
Grant. May an affidavit that grantee and grantor are one and the same person be accepted 
as true? 

Answer: Yes. 

Problem: Blackacre was conveyed to Simon Grant. A judgment appears against S. Grant. 
May an affidavit to the effect that S$. Grant and Simon Grant are not the same people be 
accepted? 

Answer: Yes. 

Problem: Blackacre was owned by Simon Grant and Sarah Grant, his wife, as an estate 
by the entireties. There is a conveyance by Sarah Grant, a widow, and a death certificate 
of S. Grant appears of record. May an affidavit be accepted that S. Grant and Simon Grant 
were one and the same persons? 

Answer: Yes. 

Problem: Blackacre is conveyed to Simon Grant. Simon Grant then conveys to John Doe. 
There is no recitation of the marital status of Simon Grant, on the deed of conveyance. 
Should an affidavit stating that Simon Grant was a single man at the time of the 
conveyance be accepted? 

Answer: Yes. 
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William H. Sapp, Panama City, is Fourteenth Judicial Circuit regional 
representative for The Florida Bar's Real Property, Probate and Trust Law 
Section. At the Gainesville Institute he will take part in the working 
panel discussions on controversial title standards. 


Problem: A.B.C. Corporation was dissolved and a deed was executed by the directors. 
May an affidavit in the form of a certificate by the secretary of the dissolved corporation 


identifying the last board of directors be accepted for that purpose? 


Answer: Yes. 
Authorities for the foregoing: 


(It is assumed in each of the foregoing problems, that the 


affidavit would not be made by a party in interest. ) 


Johnston v. State, 62 So. 655 


Burroughs v. State, 17 Fla. 648, 7 A.L.R. 1171 


“Efforts, direct or indirect, in any way 
to encroach upon the professional employ- 
ment of another lawyer, are unworthy of 
those who should be brethren at the Bar; 
but, nevertheless, it is the right of any law- 
yer, without fear or favor, to give proper 
advice to those seeking relief against un- 
faithful or neglectful counsel, generally 
after communication with the lawyer of 
whom the complaint is made.” 


(From Canon 7) 


THE DAILY LOG 


RECORD BOOK for LAWYERS 


A complete system of record keeping forms de- 
signed specifically for the law office. Provides 
more efficient record keeping procedures; gives 
you an accurate check on costs; frees your mind 


of petty details; stops “‘profit-leaks” in your office 
routine. Adaptable to any practice — pays for 
itself in billings normally forgotten. 


Write for FREE Folder 
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Printing for Lawyers 


For 25 years Rose Printing Company has produced 
printing for Florida Lawyers. Our service is the 
best, our quality can’t be beat, our prices are right! 


Check your printing needs now. If your supply of 
stationery and forms is getting low, order from us. 


ROSE PRINTING COMPANY, INC. 


TALLAHASSEE, FLORIDA 
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| Tax Law Notes 


No Answer Required for New Line 6 (a) 


The individual income tax return for 
1957, Form 1040, contains a new line 6(a) 
on page | entitled “Trav- 
mel, reimbursed expenses, 
etc.”. 

This change will re- 
quire that the taxpayer 
include in gross income 
reported on page 1 the 
total amount of all ex- 
pense money received 
from his employer dur- 
ing the year, and enter 
at line 6(a) the amount 
of “Travel, reimbursed expenses, etc.” he 
claims are deductible under section 62, 
Internal Revenue Code of 1954. 


The requirement that there must be a 
complete accounting by an employee for 
all reimbursed expenses is not new. In the 
past, an employee was required to include 
in his gross income a net figure which 
represented the total reimbursed expenses 
less those expenses which the employee 
claimed to be allowable. As there was no 
place on the form to enter the deductible 
reimbursed expenses, the requirement was 
generally ignored. 


By the addition of line 6(a), the Service 
states that it will be able to give attention 
to those returns where deductions for ex- 
penses appear to be disproportionate in 
relation to the employee’s income and oc- 
cupation, and thus aid in detection of 
abuses that have arisen in this area. 


SIMMONS 


Obviously, if more taxpayers will have 
to report their reimbursed expenses, more 
expense records will have to be kept. This 
is the reason that in early November when 


Sherwin P. Simmons, Tampa, author of the 
“Tax Law Notes,’”’ is a member of the Tax Sec- 
tion. 


42 


advanced copies of Form 1040 were made 
public, business men all over the country 
became indignant. They envisioned their 
employees flocking to company auditors 
asking for duplicate expense accounts. 

Bowing to the public protest and recog- 
nizing that perhaps the appearance of line 
6(a) without prior announcement was un- 
fair, the Service postponed the effective 
date of line 6(a) with the following an- 
nouncement: 


Taxpayers will not be required to 
answer line 6(a) of the 1957 individual 
income tax return Form 1040, and, thus, 
employees will treat travel, reimbursed 
expenses, etc., for 1957 as they have in 
the past. All Internal Revenue district 
offices are being so informed. 


This action is taken because the deci- 
sion to include a new line in the 1957 
income tax return Form 1040 was not 
made public until ten months of the tax 
year had passed, and hence had a retro- 
active effect. Taxpayers have emphasized 
to the Service that most employees who 
receive reimbursements for expenses file 
bills and receipts with their employers 
and do not retain copies. To attempt now 
to secure data would place too great a 
burden on many taxpayers. 


This decision does not change the 
long-standing rules which the Revenue 
Service has been following with respect 
to substantiation of deductions when a 
taxpayer’s return is audited. 


For the year 1958, all individual tax- 
payers who incur expenses in connection 
with their employment should keep 
adequate records of their expenditures 
and reimbursements so that for 1958 and 
later years they will be in a position to 
supply expense account information from 
their own personal records. 


1957 Int. Rev. Bull. No. 48 at 83 (1957) 
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While reimbursed expenses will be treat- 
ed in 1957 as in the past, line 6(a) will be 
applicable to 1958 and subsequent years, 
and as the above announcement emphasizes 
that the long standing rules which the 
Service has followed with respect to sub- 
stantiation of deductions have not been 
relaxed, employees with reimbursed ex- 
penses should keep records of their expendi- 
tures and reimbursements. The Service has 
indicated in Revenue Ruling 54-195, 1954- 
1 C.B. 47 and Revenue Ruling 54-497, 
1954-2 C.B. 75 what it will consider to be 
“adequate records.” 


Petition Filing Requirements 
Strictly Applied 

The courts have generally held that the 
filing requirements of a petition for the 
redetermination of a deficiency are juris- 
dictional and that failure to file the peti- 
tion within ninety days from the date of the 
mailing of the deficiency notice is a bar to 
consideration by the Tax Court. Three 
recent decisions illustrate the strictness with 
which these requirements are applied. 

In Teel v. Commissioner, F 2d__de- 
cided Oct. 15, 1957, the notice of deficiency 
was sent by registered mail to the taxpayers 
at their residence address. The Post Office 
Department was unable to make delivery 
and sent the taxpayers two notices that a 
registered letter was being held for them. 
The taxpayers having failed to call for 
the registered letter, the Post Office Depart- 
ment returned it to the Internal Revenue 
Service. Thereafter, a revenue agent tele- 
phoned one of the taxpayers at his business 
address and, pursuant to such taxpayer’s 
request, forwarded the deficiency notice 
by mail in its original envelope without 
re-registering to the taxpayer’s business 
address. 


There was no question but that the peti- 
tion for redetermination was not timely 
filed if the filing period began to run with 
the date of the original mailing. Such 
filing, however, was timely if the date of 
mailing was considered to be the date on 
which the deficiency notice was forwarded 
to taxpayers at their business address. 

The Tax Court dismissed the petition 
for lack of jurisdiction, holding that the 
filing period ran from the date of original 
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mailing. In affirming, the Tenth Circuit 
reiterated that the filing period begins to 
run from the mailing of the deficiency 
notice, not from its actual receipt. The 
Court of Appeals noted that the taxpayers 
were not misled by the later mailing as 
they had actual notice of the date of the 
original mailing. 

The taxpayer in Luther A. Madison, 28 
¥F.€. (Sept. 30, 1957) placed the peti- 
tion in the ordinary mail within the ninety- 
day period, but the petition was not re- 
ceived by the Tax Court until after expira- 
tion of the period. 

The envelope in which the petition was 
mailed was properly addressed and stamp- 
ed, and the stamps were cancelled, but no 
post mark date was stamped on the enve- 
lope. The Tax Court dismissed the peti- 
tion, stating that Sec. 7502 of the 1954 
Code provides that the post mark date 
stamped on the cover in which the petition 
is mailed is deemed to be the date of 
delivery if such date is within the ninety- 
day period. Accordingly, the Tax Court 
concluded that where there is no post mark 
date the petition must be considered as 
having been filed untimely. The Court 
noted that the risk of no post mark date 
could have been eliminated under the 
provisions of section 7502 by forwarding 
the petition by registered mail. 

In Draper Allen, 29 T. C. (Oct. 24, 
a deficiency notice was sent to taxpayers 
at their last known address. A copy of the 
statement attached to the notice was for- 
warded to taxpayers’ attorney but the at- 
torney did not receive a copy of the notice 
itself. At a time prior to the mailing of 
the deficiency notice, the taxpayers had 
signed and filed a power of attorney re- 
questing that the Commissioner send a copy 
of all communications addressed to them to 
their attorney. 


No petition was filed in behalf of the 
taxpayers. After the expiration of the filing 
period, the taxpayers moved for leave to 
file their petition. The Tax Court denied 
the motion. In so doing, it noted the 
equities of the taxpayers’ motion; however, 
it pointed out that it is a tribunal of limited 
statutory jurisdiction and, as such, has no 
extra statutory jurisdiction to consider such 
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equities. The Court concluded that a defi- 
ciency notice mailed to a taxpayer at his 
last known address is sufficient under sec- 
tion 6212 and that there is no authority 
under which a notice can be declared in- 
sufficient because the Commissioner failed 
to send a copy thereof to one other than 
the taxpayer even if requested by the tax- 
payer to do so by as formal a document as 
a power of attorney. The Court was un- 
impressed with the taxpayers’ argument 
that the power of attorney created a fidu- 
ciary relationship and, therefore, the tax- 
payers came within the exception to the 
last-known-address rule. 


Highway Motor Vehicle Use Tax 

The Committee on Miscellaneous Federal 
Excise Taxes has drawn the attention of 
Florida lawyers to the tax on the use of 
heavy trucks and buses which was added 
to the 1954 Code by the Highway Revenue 


Act of 1956 (P.L. 627, 84th Cong. 2d Sess. ). 
See section 4481, Int. Rev. Code, 1954. 


The new tax is imposed on the use of 
public highways by highway vehicles hav- 
ing a “taxable gross weight” of more than 
26,000 pounds. The tax is on the weight 
of the vehicle itself, plus the maximum 
customary load. A “highway motor vehicle” 
is defined as any vehicle propelled by its 
own motor, however powered, which is of 
a type used for highway transportation. 


The tax was effective July 1, 1956. The 
taxable period is the fiscal year July 1- 
June 30, and the tax is applied to use after 
June 30, 1956, and before July 1, 1972. 


Liability for the tax is on the person in 
whose name the highway motor vehicle is 
registered at the time of the first taxable 
use in any taxable year. If thereafter in the 
same taxable year a taxable use of such 
vehicle is made while it is registered in the 
name of another person, such other person 
is also liable for the tax to the extent that 
it has not been previously paid. 


Provision is also made for proration of 
the tax liability and for exemption under 
certain circumstances of state and _ local 
governments and of the United States. 
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Multiple Trusts 
Since the hearings on the Revenue Act 


of 1937, there has been sporadic concern 
over the use of multiple trusts as a means 
of reducing income taxes. The latest pro- 
posal has come from the Advisory Com- 
mittee on Subchapter J. 


The Committee proposes a_ limitation 
under which trust income could be ac- 
cumulated for the same primary benefi- 
ciary in separate inter vivos trusts only 
if the trusts do not exceed three in num- 
ber and were created at intervals of at 
least five years. Any violation of these 
limits would result, with certain exceptions, 
in a consolidation for tax purposes of all 
trusts created by the same grantor for the 
same primary beneficiary. Multiple testa- 
mentary trusts would be consolidated to the 
extent that during any year the primary 
beneficiaries of the currently accumulated 
incomes therefrom are substantially the 
same. 


The proposed changes are intended to 
apply to multiple trusts created only after 
December 1, 1956. 


Income for Benefit of Grantor 


Of interest to estate planners is Revenue 
Ruling 57-564, 1957 Int. Rev. Bull. No. 48 
at 23 (1957). 


An individual made a gift of all the 
stock in a closely held corporation in trust 
for the benefit of his nephew, the execu- 
tive vice-president of the corporation. The 
purpose of the gift was the orderly trans- 
mission of the business to the nephew dur- 
ing the donor’s life. The trust instrument 
provided that the gift was made upon the 
condition that the trustees would assume 
and agree to pay any federal gift tax which 
might be incurred as a result of the gift. 
The instrument further provided that the 


trustees would promptly pay such tax with 
funds to be borrowed by the trust on the 


security of the donated stock. 


The Service ruled that any income of 
the trust used to repay the obligation in- 
curred to pay the gift tax is taxable to the 
donor, citing sections 667, 2502(d) and 
Estate of Staley v. Commissioner, 136 F. 
2d 368 (5th Cir. 1943). 
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; Real Property, Probate & Trust Law Notes 


The Real Property, Probate and Trust 
Law Section of The Florida Bar has an- 
nounced the creation of an Arbitration 
Committee to settle title disputes in Dade 
County. Its mission will be to furnish 
to the lawyers and title companies in Dade 
County a forum for the settlement of title 
disputes at no expense and with obvious 
direct benefits to the lawyers, title com- 
panies and their clients. 

The Arbitration Committee has adopted 
a simple set of rules of procedure and will 
function on an informal basis. The rules 
are as follows: 

(1) Attorneys and title companies 
should submit six copies of the title 
question to the Committee Chairman in 
writing together with the abstract of 
title. Both sides are urged to submit 
their positions in writing. 

(2) A hearing will be held by the 
Committee within ten days of receipt of 
the title question and abstract. When- 
ever possible, the Committee will ren- 
der a decision at the time of the hear- 
ing. 

(3) When the title question is as to 
form, the lawyers setting out the prob- 
lem to the Arbitration Committee must 
certify that the abstract entries invol- 
ved correctly reflect the court house 
records. 

(4) The Committee will sit en banc 
whenever possible but there shall never 
be less than three Committee members 
at a hearing. 

(5) The Committee will uphold and 
conform to all title standards proposed 
by the Real Property, Probate and Trust 
Law Section of The Florida Bar. 

The attorneys and/or title companies 
submitting the question to the Committee 
would decide in advance whether the Com- 
mittee’s ruling would be binding or ad- 


Note: Edmund P. Russo, who prepared the 
notes on the creation of an Arbitration Com- 
mittee, is a partner in the firm of Mayes, Sutton, 
Murphy & Russo, Coral Gables. 
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visory only. 

It is contemplated by the Committee that 
in the near future its rulings, together with 
the title question involved, will be published 
in The Miami Review, the legal periodical 
of Dade County. It is further planned that 
the Committee would be divided into two 
or more sections in the event the volume 
of disputes would warrant such action. 


CHAIRMAN’S MESSAGE: 


The Real Property, Probate and 
Trust Law Section of the Florida Bar 
intends to insert notes in each issue 
of THe Fiorma Bar JourNAL, in 
order that members of the Section 
will be apprised of the activities 
undertaken by us. 


We shall include from time to time 
proposed uniform title standards. We 
will call your attention to unusual 
decisions of our Supreme Court and 
of our District Courts of Appeal. We 
will announce committee appoint- 
ments and make committee reports. 


Seneca Anderson, our secretary, has 
undertaken the job of writing these 
notes and assembling the material for 
THE Journat. He is to be commend- 
ed in the spirit and manner in which 
he has undertaken this important 
work. 


Our first notes will be devoted to 
a new development in Florida. The 
Chairman of each of the circuits was 
asked to form a Title Arbitration 
Committee. The mission of the Com- 
mittee was to settle title disputes 
among lawyers and between lawyers 
and title companies, as far as pos- 
sible. Ed Russo has set up such a 
committee in Dade County and a 
note as to its function is presented 
here. 


Respectfully submitted, 


David P. Catsman, Chairman 
Real Property, Probate and 
Trust Law Section 
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Annual Refunds 

Before this copy appears in print, Fund 
members who used The Fund in 1950 will 
have received checks refunding to them 
their net credits for additional contribu- 
tions remitted in that year but not required 
to meet operating expenses and losses. Also, 
all Fund members will have received state- 
ments showing their net credits for the 
immediately preceding seven years, 1951 
through 1957. Any members who did not 
receive their checks or statements are in- 
vited to contact Fund headquarters. It 
should be kept in mind that these refunds 
and statements are by accounts .. . so 
only one will be sent to each office. 


Another Milestone 

During early November one member’s 
account for additional contributions for- 
warded during the calendar year 1957 
crossed the $10,000 figure. This is a mile- 
stone... being the first time any one ac- 
count reached $10,000 during one year. 
By the time this copy is being written that 
account has crossed $12,000 in 1957. What 
a contrast with 1948 . . . The Fund’s first 
operational year . . . when additional con- 
tributions forwarded by all members totaled 
less than $15,000. When 1957 figures are 
totaled, they will reach well over half a 
million dollars. 


New Members in November 1957 
By Marlene Power, Membership Clerk 


Name City 

Robert M. Brake Coral Gables 
Richard Clair Davis Clearwater 
Alex P. Finch Clearwater 
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Moore Haven 
Winter Park 


James C. Fountain 
Lester S. Kafer 


Robert Stuart Lyons Hialeah 
Loyd C. Mosley Clearwater 
G. C. Perdue, Jr. Bronson 
W. A. Swann, Jr. Pensacola 


H. Leighton Thomas 
John R. Trinkle 
C. E. Ware 


St. Petersburg 
Plant City 
Clearwater 


Title Note 
By Murray Hamner, Title Attorney 

Title attorneys may be interested in 
(though probably baffled by) a brief ac- 
count as to why Sec. 608.30 as shown in 
the 1955 Florida Statutes contained two 
contrary and inconsistent provisions relat- 
ing to duration of the term of surviving 
trustees after dissolution of a corporation, 
also the efforts made in 1957 to eliminate 
the conflict and the results of those efforts. 
The inconsistent provisions in question read 
as follows: 


“Sec. 608.30 (3) (c) *** The trustees shall 
continue as trustees of the property for 
such dissolved corporation so long as it 
holds of record in this state any right, 
title, interest, claim, lien or demand in, 
to or upon real property.” 


“Sec. 608.30 (6) The trustees shall con- 
tinue as trustees of the property of such 
dissolved corporation so long as it holds 
of record in this state any right, title, 
interest, claim, lien or demand in, to or 
upon real property, but in no event for 
a longer term than twenty years from 
the date of dissolution or expiration.” 
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Prior to 1953 there appears to have been 
no provision as to the duration of the term 
of surviving trustees, but, by Chapter 
28170, Acts of 1953, the legislature, by 
amendment, added Sec. 608.30 (6) which 
contained the twenty-year limitation. 

By Chapter 29886, Acts of 1955, the 
legislature amended Sec. 806.30 (3) (c) to 
include the language quoted hereinabove 
which contains no time limitation. How- 
ever, the inconsistent language which ap- 
peared in 608.30 (6) and which contained 
the time limitation was not expressly re- 
pealed. 


Further uncertainty resulted from a 
Supreme Court decision in the case of 
Trueman Fertilizer Co. v. Allison, 81 So. 
(2) 734, rendered on July 29, 1955, which 
was after the 1955 amendment had been 
approved by the governor, though prior 
to its effective date. 

In an opinion by Mr. Justice Terrell it 
was said: 

“When Perry Realty Company was dis- 

solved in 1936 ** beneficial title to its 

assets was vested in the stockholders with 
legal title in the directors as trustees, 

Section 9, Chapter 16880, Acts of 1935, 

FSA Section 610.80, the law in effect 

at that time. Neither the said Act, nor 

the present governing Act, F. 8. Section 

608.30 (6) places any limit on the time 

that the directors as trustees may hold 

title to the property.” 

Had the opinion stated that there was 
nothing in Sec. 608.30 placing any limit 
on the time the trustees should hold title, 
etc. it might have warranted the conclusion 
that the Supreme Court meant to hold that 
Sub-section (6) had been repealed by im- 


plication when the legislature enacted the 
inconsistent amendment in 1955 containing 
no time limitation. But, since the opinion 
stated that Sub-section (6) contained no 
limitation, it is extremely difficult to under- 
stand. 

Prior to the 1957 session of the legisla- 
ture the conflicting provisons were called 
to the attention of the Director of Statutory 
Revision in the office of the Attorney Gen- 
eral with the happy result that by Chapter 
57-1, Acts of 1957, Sec. 608.30 (6) was 
expressly repealed. 


Happiness quickly turned to sadness. At 
the extraordinary session the legislature, 
ignoring the fact that the Sub-section al- 
ready had been repealed, enacted Chapter 
57-1977 which amended Sub-section (6) of 
Sec. 608.30 to read: 


“(6) The trustees shall continue as trus- 
tees of the property of such dissolved 
corporation so long as it holds of record 
in this state any right, title, interest, 
claim, lien or demand in, to, or upon 
real property, but in no event for a long- 
er term than thirty years from the date 
of dissolution or expiration.” 

Section 57-1 which repealed Sub-section 
(6) became effective April 15, 1957. Sec. 
57-1977 which purportedly amended the 
Sub-section was not enacted until October 
28, 1957. How can a law which has been 
repealed and, therefore, was non-existent, 
be amended? Where now? At least, even 
if the purported amendment is valid, the 
time for the term of trustees has been ex- 
tended from twenty to thirty years. That is 
important in view of the fact that such a 
great number of corporations were dis- 


solved in 1936. 
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Local Bar Associations 

The Brevard County Bar Association re- 
cently held an election of officers at its 
meeting in Cocoa Beach. Elected were A. 
Max Brewer, Titusville, president; Roger 
Dykes, Cocoa, vice-president; and Francis 
L. Fowler, Cocoa Beach, secretary-treasurer. 

The Bar Association of Tampa and Hills- 
borough County elected new officers at a re- 
cent meeting in Tampa. Norman Stallings, 
of Tampa, was elected president; he had 
previously held the post of first vice-presi- 
dent of the organization. Roger Flynn was 
named first vice-president. Joseph Miyares 
was elected to his 16th annual term as sec- 
retary of the association. Other officers 
named were Edward B. Rood, second vice- 
president; Warren M. Cason, who was re- 
named as treasurer; and the following di- 
rectors: Thomas Alexander, John J. Trenam, 
Lewis H. Hill, III, John Arthur Jones, Wm. 
C. McLean, Jr., Charles H. Ross, and J. 
Rex Farrior, Jr. 


E. Drayton Farr, Jr., of Punta Gorda, has 
been named president of the Charlotte 
County Bar Association to succeed Ed- 
ward L. Gerson. Other officers named were 
Leo Wotitzky, vice president, and Elwood 
P. Safron, secretary, both of Punta Gorda. 

Harold R. Clark, who served as president- 
elect of the Jacksonville Bar Association for 


the past year, became president of that or- 
ganization January 1. Other officers elected 
were David W. Foerster, president-elect; 
George C. Young, secretary, and H. P. Os- 
borne, Jr., treasurer. Also elected to the as- 
sociation’s executive committee for a year 
are Franklin Reinstine, J. Edwin Gay, and 
Richard L. Randle. 


Baya M. Harrison, Jr., President of The 
Florida Bar, recently installed these new of- 
ficers (all of West Palm Beach) from the 
Palm Beach County Bar Association: Fred- 
erick C. Prior, president, James C. Downey, 
vice-president, William A. Foster, secretary, 
and Paul T. Douglas, treasurer. Irwin L. 
Langbein and Al J. Cone, of West Palm 
Beach, along with John Moore, Delray 
Beach, are newly named directors. 


Formation of a special association of Pi- 
nellas County lawyers who specialize in the 
trial of personal injury cases has been an- 
nounced. President of the organization is 
William J. Tanney, of Clearwater; vice- 
president, B. J. Masterson, of St. Petersburg; 
James A. McClure, Jr., of St. Petersburg, 
secretary; and Louis C. Deal, of St. Peters- 
burg, treasurer. John W. Rowe, of Clear- 
water, one of the organizers, has announced 
that the purpose of the association will be 
to work for uniform court standards for 
jury cases, and to improve the knowledge of 


on uS. 


When we can furnish information 
or be of service in any way, we cor- 
dially invite The Florida Bar to call 
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lawyers concerning medical testimony and 
the best ways to present it. The speaker at 
the organization’s first meeting was Dr. 
James L. West, orthopedic surgeon, who de- 
scribed the effects of the so-called “whip- 
lash” injury. 

Associations and Partnerships 

Royce L. Kilpatrick, prosecuting sttiantiny 
for Pinellas County Court of Records, is now 
associated with the law firm of Cramer, 
Smith & Hobbs of St. Petersburg. Cramer 
was succeeded by C. Ray Smith, of St. 
Petersburg. 

E. L. McMorrough has opened a new law 
office in the Harrison Arcade Building, 1909 
Harrison Street, Hollywood. He formerly 
was in partnership with Joseph A. Varon. 

R. A. Duncan, of Tampa, has opened his 
own office in the First National Bank Build- 
ing after several years with the firm of 
McEwen and Cason. 

The association of Winfield E. Wight, Jr., 
and John R. Lawson, Jr., with the law firm 


LEGISLATORS 


Find a clipping service ex- 
tremely valuable in keeping 
an eye on public opinion in- 
volving important legislation. 


Send for FREE Circular 


FLORIDA CLIPPING SERVICE 
P.O. Box 10278, Tampa 9 


of Hill, Hill, and Dickenson has been an- 
nounced in Tampa. Wight received his law 
degree from Cornell University and was 
formerly with Arthur Anderson and Co. of 
Chicago. Lawson received his law degree at 
Washington and Lee University and was 
admitted to The Florida Bar in September. 

Wareing T. Miller, Robert S. Hewitt, Al 
J. Cone and Ward Wagner, Jr., announce 
the formation of a partnership with offices 
at 311 Guaranty Building, West Palm 
Beach, under the name of Miller, Hewitt, 
Cone and Wagner. This became effective 
January 1, 1958. 


Earl R. Duncan, formerly of the firm 
Cornett, Duncan & Leath, has as his new 
address 1103 Beck Avenue, Panama City. 

Louis Ossinsky, Sr. and Joseph D. Krol 
announce the association of Max I. Ossin- 
sky and Louis Ossinsky, Jr., in the practice 
of law at 411 Main Street, Daytona Beach. 

Burton M. Michaels has opened his office 
at 1332 Alfred I. du Pont Building, Miami. 

Dale, Scott & Stevens has announced that 
Kenneth G. Stevens has become a member 
of the in. and T. Minton Baughman, Jr., 
has become an associate of the firm in the 
general practice of law with offices at 201 
S. E. Second Street, Fort Lauderdale. 

Roger G. Welcher is now associated with 
the law firm of Morehead, Forrest, Gott- 
hardt and Greenberg in the Lawyers Build- 
ing, 228 N. E. Second Avenue, Miami. 

Carey, Goodman, Terry and Dwyer is 
the new partnership, formerly the firm of 
Carey & Papy, with offices at Suite 650 Sey- 
bold Building, Miami. Members of the firm 
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are Wesley G. Carey, John M. Goodman, 
John Robert Terry, Raymond J. Dwyer, 
Drummond Paul, Jr., James M. Cole, Clif- 
ford B. Selwood, Jr., and Iva W. Kay, Jr. 

Giles, Hedrick & Robinson have an- 
nounced that Robert V. Parker, a recent 
graduate of the University of Florida, is 
now associated with this firm. Their offices 
are in the First Federal Building, 125 South 
Court Street, Orlando. 

Edward J. Gurney and Lester S. Kafer 
have announced their association for the 
general practice of law under the firm name 
of Gurney & Kafer. Their offices are at 501 
Park Avenue South, Winter Park. 

Hialeah Councilman R. F. Miles and City 
Prosecutor Ralph C. Nelson have formed a 
law partnership and moved into joint offices 
at 69 E. Second Street, in Hialeah. 

Joseph Garcia, of Tampa and a recent 
admittee to The Florida Bar, has opened 
law offices in the First National Bank Build- 
ing annex. Until recently he was a law 
clerk with the Tampa firm of Fowler, White, 
Gillen, Yancey and Humkey. 

Jack A. Saunders, for several years the 
law partner of State Representative J. Y. 
Porter, has opened his own office at 512 
Southard Street, Key West. 

Fred J. Krim has become associated with 
the Ocala firm of Savage and Mills. Prior to 
coming to Ocala, Krim was associated with 
the United States Fidelity and Guaranty Co. 
in their legal department and was also man- 
ager of its Gainesville office. 

Irving J. Whitman, veteran Miami police 
homicide investigator, has joined the law 
firm of Loewenstein and Dunn, whose of- 
fices are in the Seybold Building. 


A St. Petersburg resident, John N. Sa- 
maha, was recently admitted to The Florida 
Bar while in Beirut, Lebanon. A government 
public relations representative in Saudi 
Arabia, he was sworn in at the office of the 
American Consul in Beirut. 


Harold B. Putnam, Jr., of Needham, 
Mass., has opened a part-time law office in 
the New England Building in Winter Park. 

Harry Lewis Michaels, former Assistant 
Palm Beach County Solicitor, has joined the 
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law firm of Ausley and Ausley, Tallahassee, 
to engage primarily in legal civil trial work. 


From Florida’s Courts 

A. J. Ryan, Jr., has been appointed town 
attorney for the new Pembroke governing 
body. Pembroke’s first governing body was 
organized in December. 


Mrs. Anne E’del Deacon has resigned as 
judge ad litem of the Municipal Court of 
the Town of Lantana. 


Hallandale City Attorney S. Lee Crouch 
has resigned his post in that city. James M. 
Crum, who formerly was city attorney, has 
been named to succeed Crouch. 


James Curtis Fountain, of Moore Haven, 
has been named by the Glades County 
Board of County Commissioners as the 
board attorney. 


Circuit Court Judge Erwin Fleet, of Fort 
Walton Beach, and Okaloosa Clerk Cecil L. 


HANDY AS YOUR / 
BRIEFCASE ... 


Put Hertz in your practice! Enjoy the flexibility of 
movement found by driving a new car, filied with gas 
and oil and properly insured, where you want it — 
when you want it. Hertz cars are private as your own 
and a carful can ride for the price of one! Telephone 
for rates . . . you'll be pleasantly surprised how little 
it costs to use a Hertz car for a day, a week or a 
month. 


For reservations in 
Tallahassee phone 
Municipal Airport 


2-1723 


Anchors will share the same office in the 
Island Authority administrative building on 
Santa Rosa Island. 

Archie M. Odom, of Fort Myers, has been 
appointed to the post of circuit judge for 
the 12th Judicial District. Odom was form- 
erly Lee County judge. Named to replace 
him as county judge for Lee County was 
Elmer O. Friday, Jr., Fort Myers. Both of 
these appointments were made by Governor 
LeRoy Collins. 


Federal Judge William J. Barker, of 
Tampa, was recently paid tribute by the 
Highlands County Bar Association and the 
Highlands County Commission. A portrait 
of the judge, the bar association’s gift, was 
hung on the wall behind the bench where 
he presided from 1925 until a few years be- 
fore his appointment to the federal judiciary 
in 1939. The chair which Judge Barker oc- 
cupied was presented to him by the county 
commission. A bronze plaque, suitably in- 
scribed, will be placed on it. 
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Other News Interest 


Herbert U. Feibelman, of Miami, Chair- 
man of the Committee on Bankruptcy of 
The Florida Bar and author of the article, 
“Bankruptcy and Insolvency in Florida Law 
and Practice,” and frequent contributor to 
the legal press, delivered a lecture to the 
Senior Law Class of Stetson University, St. 
Petersburg, January 6. His subject was, 
“How Does Florida Law Affect Adminis- 
tration in Bankruptcy?” 


James S. Moody, of Plant City, at pres- 
ent serving as a circuit judge in Hillsborough 
County and a former representative, re- 
ceived the annual Allen Morris award as 
the most valuable member of the legisla- 
ture during a recent ceremony at Coral 
Gables. The Morris award was presented by 
Governor LeRoy Collins, who called Moody 
“one of the most dedicated men I have 
ever known.” 


Plans have been approved by the Oka- 
loosa County Board of Commissioners to es- 
tablish a county law library to include 
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books and documents. It was decided to 
place the books in the chambers of the cir- 
cuit judge in the courthouse. The following 
committee was appointed to handle the de- 
tails of developing and perfecting the library 
plans: Circuit Judge Erwin Fleet, attorneys 
Ferrin Campbell, Gillis E. Powell and Clyde 
Campbell, and County Clerk Cecil Anchors. 


William D. Barrow, of Crestview, was 
one of the bass soloists at the presentation 
of the “Messiah,” a community presentation. 


Mrs. Anna Brenner Meyers, well-known 
Dade County attorney and community 
leader, has been appointed a member of 
the National Administrative Committee of 
the American Jewish Congress. 


Alan S. Boyd, chairman of the Florida 
Railroad and Public Utilities Commission, 
was a recent speaker at the meeting of 
the Orange County Bar Association in Or- 
lando on December 19. His topic was 
Florida’s rapid growth and the necessary 
changes in the transportation industry. 


Justice B. K. Roberts of the Florida Su- 
preme Court addressed a luncheon meeting 
of the Miami Beach Bar Association on Mon- 
day, December 9, at the Delano Hotel. His 
topic was “Impact on the Supreme Court 
of the District Courts of Appeal.” 


Allen Morris, Florida political columnist 
and student of state history, geography, and 
local color, has provided a sixth edition of 
his Florida Handbook (Peninsula Publishing 
Company, $4.50, Tallahassee, Fla.). His 
handbook has become a standard reference 
in many Florida law offices, and the 1957 
edition brings useful Florida facts well up- 
to-date. 


J. Lewis Hall, Tallahassee, attorney for 
Leon County and member of The Florida 
Bar’s Board of Governors, spoke before the 
St. Petersburg Bar Association on January 
8. His topic dealt with “What The Florida 
Bar Does For You.” 


“Four things belong to a judge: to hear 
courteously, to answer wisely, to consider 
soberly, and to decide impartially.” (Soc- 
rates) 
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